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VOL.  L 

TO   BB   CONTIMUBB. 

BY  HOYALL  TYLER, 

GHIEP  JUDGE  OF  THE  SUPREME  COURT. 


Hoe  opus,  hoe  stadium  parvi  properimnt  et  ampli ; 

Si  patxuB  ToLumos,  si  nobis  mere  eari. 

Q.  HoR.  Flag.  Epist. 


J^-EW'TORX.' 
Printed  and  Pablished  by  I.  Riley. 


1809. 


BE  it  remembered.  That  on  the  twenty-teventh  day  of  October,  in  the 
thhly-fourth  year  of  die  Independence  of  the  United  States  of  America. 
Isaac  Rilby,  of  the  aaid.  diitri^  hath  deposited  in  this  office  the  title  en 
m  book»  the  ri^t  whereof  he  claims  as  proprietor.  In  the  vords  foUowingi 
to  wit: 

"  Reports  of  Cases  areoed  and  determined  in  the  Supreme  Court  of  Judi- 
*<  cature  of  the  State  of  Vermont  With  Cases  of  Practice  and  Rules  of  the 
*'  Court  Commencing  with  the  nineteenth  centuiy.  Vol.  I.  To  be  eonti- 
'*  nued.  By  Royall  Tyler,  Chief  Judge  of  the  Supreme  Court.  Hoc  opus, 
'*  hoc  studium  parvi  properimus  et  ampli ;  Si  patriae  volumus,  si  nobis  vlvere 
^  can.   Q.  Hor.  Flac.  Epist" 

In  coKFORiciTT  to  the  act  of  the  Congress  of  the  United  States,  entitled, 
**  An  act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps, 
**  charts,  and  books,  to  the  authors  and  proprietors  or  such  copies,  dunng 
*'  the  times  therein  mentioned ;"  and  also  to  the  act,  entitled,  ^  An  act 
*'  supplementary  to  the  act,  entitled,  an  act  for  the  encouragement  of  leam- 
**  ing,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and 
*'  propnetqrs  of  such  copies,  during  the  times  therein  mentioned,  and  ex- 
"  tending  the  benefits  thereof  to  the  arts  of  designings  engraving  and  etching 
**  hiitDrical  and  other  prints." 

CHABL£S  CUNTON, 

Clerf  of  the  District  of  New-York, 


To  his  Excellency  the  Governor  ;  his  Honour  the 
Lieutenant-Governor;  the  Honourable  Council; 
and  the  Honourable  House  of  Representatives  of 
the  State  of  Vermont, 

Gentlemen^ 

THE  arduous  business  of  framing  law9 
for  a  numerous  and  free  people,  is  yours. 

To  construe  and  apply  the  laws  when 
enacted,  to  the  concerns  of  your  constituents,  is  the 
duty  of  the  Judges  of  the  Supreme  Court  of  Ju- 
^cature. 

That  you  may  know  whether  your  in- 
tention  as  le^slators  has  been  pursued,  and  whe- 
tlier  the  laws  you  promulgate  are  beneficial  in  their 
effects,  is  of  the  highest  importance. 

To  this  intent,  this  volume  of  Cases, 
argued  and  decided  in  the  Supreme  Court  of  Judi- 
cature, is  respectfully  submitted  to  your  consi* 
deration, 

BY  THE  REPORTER. 
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REGULA  GENERAUS. 


ORDERED  by  the  Court— That  no  attorney  of 
this  Court  shall  enter  bail  in  any  process  which  is  or 
shall  be  pending  in  the  Court,  or  execute  any  gaot 
bondj  fxcept%her^  personally  interested. 


CASES 

ARGUED  AND  DECIDED 

SUPREME  COURT  OF  JUDICATURE 

,  OF    THE 

STATE  OF  VERMONT. 


CHITTENDEN  COUNTY,  JANUARY  TERM, 

A«  D.  1800* 


£M)Cff  tVOODBRIDGEy  Chief  Judge. 
LOTT  HALL,    7    J      ,     ,  r  , 
^rOAH  SMITHyS 


ioHN  Adams  against  Jacob  Davis. 

ATTACHMENT.  Plaintiff  recognised  for  Plaintiff  may 
costs  of  prosecution  on  the  original  writ.  ^t^hlw  for^^rta 

plea  in  abatement.  That  the  plaintiff,  under  the  ^^  PhJ^orlS 
statute,  cannot  enter  himself  as  security  for  costs.        process  in  civil 

•^  suits. 

Vermont  Stat. 

Judgment  of  Court*     The  writ  does  not  abate.  Y%}'  ^'  ^^* 
The  defendant,  upon  the  issuing  the  original  writ,  is 
entided  to  such  sufficient  security  for  costs  of  prose- 
cutioii,  as  is  satisfactory  to  the  authority  signing  such 


4  CHITTENDEN  COUNTY, 

Ackms       process.     If  at  any  time  while  the  suit  is  pending, 

Davis.       he  doubts  the  sufficiency  of  the  bail  to  respond  the 

jb.  t.  45.         costs,  on  motion  the  Court  will  order  new  bail,  or 

direct  a  nonsuit. 


Stephen  Pearl,  Sheriff,  Appellant, 

against 
Ebenezer  Allen,  Appellee. 

CASE.  On  a  receipt  for  property  attached  on 
mesne  process.     General  issue.    Trial  per  pais. 

The  appellant  oflPered  a  receipt  in  evidence,  pur- 
porting to  have  been  signed  by  the  appellee,  and 
offered  to  prove  the  execution  of  tlie  receipt. 

First.  By  comparison  of  hand- writings. 

Secondly.  By  the  concession  of  the  party  at  the 
lower  Court. 

Objected,  That  the  subscribing  witness  is  within 
process  of  tlie  Court,  and  ought  to  be  produced: 

hMids*  OT^co^*^      By  the  Court.     Comparison  of  hand- writings  can- 
cession  of   a  not  bc  admitted  in  evidence,  or  the  concession  of 

party  on  a  for- 

mer  trial  when  the  party  at  the  lower  Court,  whilst  the  subscribing 
the  record,  can-  witucss  rcsidcs  within  the  process  of  the  Court.  The 
evw^^^whik  defendant  must  not  in  this  way  be  deprived  of  cross- 
thc  subscribing  examining  the  subscribing  witness  to  the  contract, 
contract  is  Thc  conccssiou  of  a  party  on  a  former  trial,  when  not 
*'  attached  to  the  record,  must  be  considered  as  a  con- 
cession for  that  trial  onlv. 


JANUARY  TERM,  1800. 

Biddlecom 

V. 

Farwell. 

Richard  Biddlecoh,  ex  dem.  Daniel  Biddle-  — — — 
COM)  against  John  Farwell,  Tenant  in  pos- 
session. 


EJECTMENT.  Common  rule  entered,  and  the 
general  issue  to  the  country. 

Defendant  offered  to  read  in  evidence  a  deed  from  jr^rnumt  stat 
Nathan  Spaffordy  constable,  and  collector  of  the  sur-  ^Q*-  2-  P-  215, 
veyor-general's  tax,  commonly  so  called,  conveying 
the  lands  described  in  the  declaration  in  fee  to  his  an- 
cestor, imder  a  vendue  sale  for  the  non-payment  of 
a  tax. 

Daniel  Chipman^  on  the  part  of  the  plaintiffs, 
objected. 

The  act  does  not  directl}*  levy  a  tax,  but  only  Decision  under 
authorises  the  governor  and  council  to  assess  a  tax  generarr^^^ux 
in  either  of  two  modes ;  the  one  on  the  soil,  the  **^*' 
other  on  the  town  as  a  corporation.     In  the  present 
case  it  was  assessed  upon  the  town,  and  therefore 
ought  to  have  been  collected  by  a  tax  on  the  polls 
and  rateable  estate  as  directed  by  the  subsequent  ex  - 
planatory  clause  of  the  act. 

Second  objection.  That  this  land  was  holden  in 
severalty,  and  the  constable  is  not  made  collector  of 
taxes  on  such  land.  • 

By  the  Court.  The  constable's  deed  cannot  be 
read  in  evidence. 


CHITTEI^DEN  COUNTY, 

t 

Biddieoom        Hall,  Judge,  observed,  there  was  a  more  for- 
FarwdL      iiiidable  ol]|)ection.    The  whole  original  right  is  at« 
■""^""""^  tempted  to  be  conveyed  by  the  deed. 

Verdict  for  the  plaintiff. 


Martin  Harmon^  ex  dem.  Samuel  Fay  et  aL 
against  Moses  Taft  and  Seth  Cogswell, 
Tenants. 


The  deed  of  a      EJECTMENT  foT  a  right  of  land  in  Charlotte, 
vey/iig^iid      to  Wit,  the  Original  right  of  John  Southgate, 
rightrmust*  b2      Common  rule  entered.    General  issue  joined  and 

executed  and     p^^^  to  tlie  JurV; 

acknowledfiea     *  ^ 

confomabiy  to      pi^ntifF's  cvideiicc : 

the     lex     loct, 

where  the  land      First.  Copv  of  the  charter  of  Charlotte,  recorded 

lies.  ,  • 

in  the  proprietor's  records,  dated  24th  June,  1762. 
John  Southgate,  an  original  grantee. 

Secondly.  Deed  from  John  Souihgate  to  Sarah 
Southgate^  dated /z//y  3d,  1762. 

Thirdly.  Deposition  of  John  Hopkins^  proving  the 
intermarriage  of  Sarah  Southgate  with  Azariah 
'    Dickinson. 

Fourthly.  A  deed  from  Azariah  Dickinson  and 
Sarah  his  wife,  late  Sarah  Southgate^  to  the  lessor  of 
the  plaintiff,  dated  the  8th  of  October^  1773,  and  ac- 
knowledged  by  both  in  common  form  before  a  Jus- 
tice of  the  Peace,  Hampshire  County,  Common- 
wealtli  of  Massachusetts. 


^p«« 
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DmieTOhipman,  counsel  for  the  tenants,  objected      Harmon 
to  this  last  deed.  Taft  and  Cog;«. 

well. 

By  common  law,  a  feme  covert  cannot  convey 
real  estate,  neither  can  her  husband  convey  that 
which  is  held  in  the  right  of  his  wife. 

The  conveyance,  to  be  legal,  must  be  predicated 
upon  statute.  The  plaintiflF  shews  no  statute  either 
from  New-York  J  New-Hampshirej  or  this  State,  au- 
thorising this  mode. 

Hall,  Judge.  By  common  law  2l  feme  covert 
can  convey  neither  real  or  personal  property.  Before 
this  deed  can  be  read  to  the  Jury,  it  must  appear  that 
there  was  some  existing  law  authorising  the  convey, 
ance  of  land  by  a  feme  covert  in  this  mode,  or  that 
the  acknowledgment  of  this  deed  is  consonant  with 
some  statute  of  this  State. 

WooDBRiDGE,  Chief  Judgc.  The  lex  loci  where 
the  land  is,  ougl)t  to  regulate  the  conveyance.  At 
the  tinie  this  deed  was  executed  and  acknowledged, 
this  territory  was  under  the  jurisdiction  of  New- 
Yorky  and  the  deed,  to  be  operative,  ought  to 
have  been  executed  and  acknowledged  agreeably  to 
the  existing  laws  of  that  then  colony.  The  deed 
cannot  be  read  to  the  Jury, 

Plaintiff  nonsuited. 

Note.  In  this  cause,  after  the  rejection  of  the 
deed  by  the  Court,  it  was  moved  to  introduce  it  as 
ft  lease,  conveying  the  life  estate  of  the  husband  in 
the  premises, 
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Hamon  Sed  per  Curiam.    It  cannot  be  read  for  that  pur- 

Taft  and  Cogt-  pose.    Hesitante  Hall. 

weU. 


This  decision  has  been  since  shaken. 


Samuel  Young,  Appellant, 

against 
Joshua  Sanders,  Appellee. 

ACTION  on  promissory  note,  dated  17th  Fe^ 
brtiarifj  1791,  for  the  sum  of  thirty  dollars.  Writ 
returnable  to  Chittenden  County  Court,  September 
term,  1796. 

r((rmon#  Stat       Plea  to  the  jurisdiction.    That  a  Justice  of  the 

vol.  I.  p.  169.  T>  1  y  •         . 

Peace  has  exclusive  junsdiction  of  all  civil  causes  to 
this  amount. 

In  civil  causes,      By  the  Court.     The  County  Courts  hold  concur- 

where  tlie  de-  .      ,      ,  • 

mand  is  above  rent  jurisdiction  with  the  Justices  of  the  Peace,  of 

der  33  dois.  in  all  suits  whcrc  the  demand  is  above  seven  dollars, 

SSd*53  dob^'in  and  where  it  does  not  exceed  thirty,  three  dollars  in 

IirS'coum;  unliquidated,  and  fifty-three  dollars  fai  liquidated  de- 
Courts  aad  Jus-  maiids. 

tices  of  the 
Peace    have 

risdiction.  Plea  to  the  jurisdiction  overruled. 
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On  the  5th  November ^  1801,  the  General  Assem^        Youngf 
bly  passed  the  following  act :  Sanders. 


Vermont  Stat 


♦*  An  act  in  addition  to  an  act  entitled^  An  act  consti-  Jfo  J^L^^^u^g- 
tutinR  the  Supreme  Court  of  Judicature  and  County  jurisdiction  npt 

^*  *  .  •       ,      concurrent 

Courts,  defining  their  powers,  and  regulating  judi-  with  justices  of 

the  Peace. 

cial  proceedings. 

"  Whereas  it  it  is  considered  by  some  of  the 
Coun^  Courts  in  this  State,  that  they  have  concur- 
rent jurisdiction  with  Justices  of  the  Peace  in  civil 
acti<Mis,  Therefore,  it  is  hereby  enacted  by  the  Ge- 
neral Assembly  of  the  State  of  Fermont,  that  the  se- 
veral County  Courts  shall  not  hear,  determine,  or  ad- 
judge on  any  action  or  suit  which  is  originally  made 
cognisable  before  a  Justice  of  the  Peace,  unless  such 
action  or  suit  shall  be  entered  in  such  Court  by  ap- 
peal ;  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding." 
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DimondS 

Ez'ors 

▼. 

-  -  Executors  of  Thomas  S.  Dihond 

against 
Ira  All£n,  Administrator  of  R£K£mb£R  BaK£|i* 

SCIRE  FACIAS^  to  shew  cause  why  execution 
should,  not  issue  de  bonis  propriis. 

Demurrer  by  defendant. 

Causes  of  demurrer : 
In  icire  faciaf      First.  It  is  uot  alleged  that  said  Ira  was  ever  ad- 

iigainst    ftdmi-        .    .  .      .  , 

nistrator,  to     mmistrator  on  the  mtestate's  estate. 

•  * 

cution  «houid        Sccondly.  That  the  plaintiff  in  his  declaration  hath 
not  iisoe  tk  *o.  ^^^  alleged  that  there  were  assets  in  the  hands  of  die 


nu  proprtUf 

is  not  ncccBsa-  suDDOscd  administrator. 

ry  to  liHege  ex-        i  * 

pressly  that  de-  " 

fendant    is  ad- 
ministrator, OP       The  counsel  for  the  demurrant  doubted  whether 

that  he  has  as* 

sets.  in  any  case  an  action  of  this  nature  would  lie :  but 

more  especially  relied  on  the  second  exception ;  and 
cited  Dumford  &f  East,  vol.  7.  p.  27.  Gill  v. 
Scrivens.  LiUy^s  Entries^  vol.  2.  p.  627. 

Counsel  for  the  plaintiff.  The  law  is  so  well  esta- 
blished, that  as  to  the  action's  being  well  founded,  I 
shall  be  silent. 

In  reply  to  the  first  exception  in  demurrer.  It  is 
sufficient  to  name  plaintiff  or  defendant  as  administra- 
tor, without  expressly  alleging  him  to  be  such.  Com. 
Dig.  vol.  5.  p.  586.  _ 
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To  the  second  exception*  It  is  established,  that 
in  every  case  the  administrator  is  to  be  considered  as 
having  assets  in  his  hands  until  A&wn  by  him  to  the 
contrary  in  pleading.  Com.  Dig.  vol.  5.  p.  576.  In 
declaration  against  administrator,  it  is  not  necessary 
to  allege  assets  in  his  hands. 


11 


t>iiiiond'f 

Ex'ors 

V. 

Allen 


By  the  Court  A  scire /acias  is  a  judicial  writ, 
and  the  recital  of  the  reccHd  cm  which  it  is  founded  is 
sufficient.  If  the  defendant  was  not  administrator, 
he  should  have  shewn  it  in  his  defence  in  the  original 
suit.  If  he  has  no  assets,  plene  administravii  will  be 
good  shewing  in  the  present  suit 

Declaration  sufficient 


Daniel  Chipmarij  for  plaintiff. 
Samuel  MxUer^  for  defendant 


CASES 


SBTERMIMED  IM  THE 

SUPREME  COURT  OF  JUDICATURE 


OF   THE 


STATE  OF  VERMONT. 


ADDISON  COUNTY,  JUNE  ADJOURNED  TERM, 

A.  D.  1 800. 


ENOCH  WOODBRIDGE^  Chief  Judge. 
MX)  AH  SMITHy  5  * 


Eliakim  Culver  against  Stephen  Pearl, 
Sheriff  of  Chittenden  County. 

An  office-  if      PLAINTIFF  complains,  that  by  the  considcra^ 

empowered   to  r  ^  j 

•etoffoneexe-  tion  of  the  Countv  Couit  of  Chittenden  County,  he 

cution    ftgunst  . 

another,  be-     recovered  judgment  against  Abel  Phelps  for  the  sum 

tween  the  Mine      n  ^w  ^       *       o  %  i  i  t-  •** 

parties,  and  of  6/.  2s.  iawful  moncy,  and  prayed  out  his  wnt  of 
hands  *at  the  execution  in  due  form  of  law  made  returnable  ia 
same  time.       gjxty  days  from  the  date,  and  committed  the  same 

execution  to  the  defendant,  in  his  capacity  of  sheriff, 
to  serve  and  return  agreeably  to  law,  but  that  said 
Pearl;  contriving  to  injure,  &C.  neglected  to  return 
said  execution,  whereby,  &c.  ad  damnum. 

Second  count*     Plaintiff  declares  on  the  same 
judgment  and  execution,  aliter  et  idem^  delivered 
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as  aforesaid,  and  that  said  Pearl  made  an  undue  and  <^«*«' 
unlawful  return  on  the  same  in  the  words  and  figures  Peart 
following,  viz. 

*'  Then  by  virtue  of  this  writ  of  execution  to  me 
directed,  I  repaired  to  the  usual  place  of  abode  of 
the  debtor  within  named,    and   made  demand    of 
money,  goods,  or  chattels  to  satisfy  the  same ;  and 
in  satisfaction  thereof  the  said  debtor  delivered  to  me 
a  certain  writ  of  execution  to  me  directed,  to  serve 
and  return  in  favour  of  the  said  debtor,  and  against 
the  creditor  within  named,  and  one  Caleb  Culver ^  for 
the  sum  of  11/.  5j.  6rf.  lawful  money,  debt  or  da- 
mage, and  15^.  lOrf.  costs,  on  a  judgment  rendered 
by  Timothy  Pearly  Esquire^  one  of  the  Justices  of 
the  Peace  for  said  County  of  Chittenden^  on  the  6th 
day  oi  April,  A.  D.  1795.  Said  writ  of  execution  by 
the  said  Justice  subscribed  withfhis  official  signature, 
and  dated  the  same  6th  day  of  •^/>n7,  to  indorse  upon 
the  same  such  sufficient  sum  as  might  be  in  full  sa- 
tisfaction of  the  within  execution,  and  the  legal  costs 
thereon  arising.  Therefore,  in  pursuance  of  law y  by  an 
indorsement  on  the  aforesaid  execution  in  favour  of 
the  within  named  debtor  of  the  sum  of  6/.  2s.  &d* 
lawful  money,  in  full  satisfaction  of  the  within  writ 
of  execution,  I  do  return  the  same  fully  satisfied." 

The  general  issue  tendered  and  joined  to  the  first 
count,  and  defendant  demurred  to  the  second. 

By  the  Court.  An  officer  has  a  right  to  ofF-set  one 
execution  against  another  between  the  same  parties 
both  in  his  hands  at  the  same  time.  The  plaintifi*  has 
allegated  no  cause  of  action  in  his  second  count,  and 
the  same  is  insufficient. 


U  ADDISON  COUNTY, 


CuiTcr  By  ^eement  of  parties  entered  on  the  record, 

Peari.       judgment  on  the  demurrer  to  control  the  general 
issue. 

Plsuntiff  nonsuitedf 


«BMMHHaMB*MaMM» 


Doe,  exdcm.  Abraham  Baldwiii  and  Zalicok 
Booth,  against  P.  Foot  etal.  Tenants  in  Pos- 
session^ 

Sheriff  having      EJECTMENT  for  lands  in  CamwaO. 

two     writs    of 

execution  fop       The  oulv  Doint  worthy  note  in  this  cause  is,  that 

and  urunst  the         •., 

same  parties,  plaintiff  adduced  in  evidence  two  writs  of  execution 
^n^ the  "same  of  cqual  date,  both  in  favour  of  Baldann  and  Booths 
wh^t^^Bp^t  against  Samuel  Benton^  levied  by  John  Chipman^ 
tara  diitkicT  ^^^^^>  Sheriff  of  ^flfc&OT  County,  upon  the  land  in 
boundaries.       question  jointly j  i.  e.  the  return  of  the  officer  on  each 

is,  "  To  satisfy  this  and  one  other  writ  of  execution 
between  the  same  parties,  I  have  extended  on. and 
caused  to  be  appraised  according  to  law,  certain  lands 
butted  and  bounded,"  &c. 

The  question  made  is,  whether  the  sheriff  should 
not  have  levied  each  writ  separately,  and  on  several 
parcels  of  land,  describing^  in  each  return  distinct 
boundaries. 

By  the  Court.     TTie  levy  is  correct. 
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Hamiitoa 

V. 

Williams. 


Dudley  HamiltoNi  fut  tamy  pro  se  and  the  " 

Treasurer  of  Essex, 

against 

Hi£x  William** 

ERROR.     This  writ  was  brought  to  reverse  a  Vermont  Stkx, 
judgment  rendered  on  appeal  by  the  County  Court  xhe  record  oft 
in  a  suit  brought  by  the  present  plaintiff  to  recover  J|^ji^^f^e\ 
the  penalty  for  killins:  deer  out  of  the  statutable  Justice,  and 

^  •  r  payment  of  the  * 

season,  under  the  act  to  prevent  the  destruction  of  whole  penalty, 

•t  may  be  pleaded 

deer.  in  bar  to  an  ac- 

It  appears,  from  inspection  of  the  record,  that  the  ^"^  ^'  ^'^ 
defendant  fFilliams  had,  before  the  uistitution  of  the 
suit,  complained  of  himself  to  Mr.  Justice  Pawelly 
of  Westfordj  who  recorded  his  confession,  and  re- 
ceived  the  whole  penalty  for  the  use  of  the  treasury 
of  that  toivn. 

In  the  County  Court  the  defendant  pleaded  the 
record  and  proceedings  of  the  Justice's  Court  in  bar. 
Upcm  demurrer  to  the  plea  in  bar,  the  County  Court 
rendered  judgment  in  hb  favour.  And  now  the  error 
assigned  is,  that  demurrer  to  the  plea  in  bar  was  suf- 
ficient, and  that  the  proceedings  before  the  Justice  do 
pot  amount  to  the  plea  of  autrefoits  comncU 

Sedper  Curiam.  These  voluntary  confessions  of 
breaches  of  the  minor  statutes  in  the  criminal  code 
are  so  generally  considered  by  the  people  to  be  cor- 
rect, that  the  Court  are  inclined  to  sanction  them. 
It  is  true,  that  in  breaches  of  the  peace,  in  assault 
and  battery  for  instance,  the  Court  would  hardly  in- 
cline to  screen  an  offender,  Who  had  committed  per- 
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Hamiitqp  haps  a  Violent  battery,  and  by  his  own  representation 
WiUiams.  had  induced  the  magistrate  to  impose  a  fine  every 
way  inadequate  to  the  offence  ;  but  no  such  injustice 
can  happen  through  the  voluntary  confession  of  a 
breach  of  a  penal  law,  where  the  penalty  is  ascer- 
tained, and  the  offender  cannot  lessen  it  by  misrepre- 
sentation. 

Judgment  of  Court.  There  is  no  error.  Let  the 
judgment  of  the  County  Court  be  affirmed  witli  ad- 
ditional costs. 


REGULA  GENERALIS. 

ORDERED  by  the  Court — That  when  the 
plaintiff  in  any  writ  of  error  shall  become  nonsuitedy 
or  shall  neglect  to  enter  and  prosecute  his  suity  and 
the  defendant  shall  become  by  law  entitled^  by  com- 
plainty  petition,  or  motion,  to  enter /or  costs  or  da- 
mages ;  the  defendant,  on  fiUng  such  petition^  com- 
plaint or  motion,  shall  pay  to  the  Clerk  of  the  Court 
one  dollar  for  Clerk* s  feesy  which  may  be  taxed  and 
allowed  in  his  bill  of  costs. 


CASES  1 


BETERMINED  m  THK 

SUPREME  COURT  OF  JUDICATURE 

or    TRE 

STATE  OF  VERMONT. 


CHITTENDEN  COUNTY,  JANUARY  TERM, 

A.  D.  1801. 


PRESENT, 
EM)CH  WOODBRlDGEy  Chief  Judge. 
^rOjiH  SMITH^  Musiant  Judge. 


Asa  Barns,  Appellee, 

against 

Isaac  Webb,  Appellant. 

THIS  was  an  action  for  slanderous  words.     Plea,  The  tmih  of 

words  spoken p 
not  guilty.  cannot  bo  given 

in  evidence  un- 
der the  general 

Daniel  Chipman  and  S.  Miller^  on  the  part  of  the  issue  in  an  ac 
defendant,  offered  evidence  to  prove  the  truth  of  the  deious  words. 
words  spoken  in  justification. 

Amos  Marshj  for  the  plaintiff,  objected  to  the  ad- 
mission of  such  evidence  under  the  general  issue. 
He  contended  that  it  must  operate  as  a  surprise  upon 
the  plaintiff;  would  bring  on  trial  the  conduct  of  his 
whole  life,  which  no  man  of  even  the  fairest  character 
could  be  presumed  to  be  prepared  to  defend  instan- 

5 
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Bams  ter  :  that  the  authorities  on  the  subject  arc  plenary 
Webb.  and  clear,  and  all  shew  that  the  Judges  never  permit 
'  the  truth  of  the  words  to  be  given  in  evidence  under 

the  general  issue,  in  justification^  or  even  in  mitiga- 
tion of  damages  ;  but  that  it  should  always  be  plead- 
ed, whereby  the  plaintiiF  might  be  prepared  to  defend 
himself;  in  support  of  which  he  cited  Morgan^s 
Vade  Mecum^  vol.  1.  p*  151.  Esp.  X.  P.  vol.  2.  p. 
262.  Bac.  Abr.  vol.  4.  p.  518.  Com.  Dig^  vol.  5. 
p.  220.  Str.  Rep.  vol.  2.  p.  1200.  Underwood  v. 
Parks.  Glib.  L.  Ev.  vol.  2.  p.  617.  Capel  LoJVs 
edit.  Bull.  N.  P.  p.  9. 

Chipmanj  for  the  defendant,  conceded,  that  the 
English  authorities  were  against  the  admission  of  the 
evidence ;  and  by  the  English  common  law  it  is  also 
settled,  that  a  person  indicted  for  publishing  a  libel 
cannot  give  in  evidence  the  truth  of  the  facts.  But 
both  these  principles  alike  shew  the  genius  of  the 
British  government,  and  the  inapplicability  of  them 
to  our  own.  In  England^  the  characters  of  indivi- 
duals, or  at  least  certain  individuals,  must  be  pro- 
tected per  fas  aut  nefas.  Our  government  has  no 
such  invidious  sanction  for  its  impure  citizens. 
Here  the  truth  will  never  be  sacrificed  to  state  po- 
licy ;  but  the  motto  of  the  republican  code  will  be, 
*  Great  is  the  truth,  and  it  shall  prevail.' 

Upon  principles  founded  upon  the  very  nature  of 
the  action,  the  evidence  is  admissible.  The  gist  of 
the  action  of  slander  is  malice  ;  and  can  malice  be 
implied  if  the  words  spoken  are  true  ?  Certainly  not. 
It  is  even  an  important  duty  we  owe  to  society,  to 
give  the  true  characters  of  our  fellow-citizens,  parti- 
cularly of  the  vitious  and  perpetrators  of  crimes,  that 
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they  may  be  guarded  against.    The  evidence  offered        ^»™»       ^^ 
will  shew,  that  the  plaintiff  has  no  cause  of  action.  Webb. 

As  to  die  plaintiff's  being  surprised,  and  the  ad-  " 
mission  of  the  evidence  bringing  on  the  trial  of  his 
whole  life ;  we  say,  the  action  of  defamation  is  not  to 
be  favoured,  and  every  man  ought  to  be  taught,  that 
if  he  would  recover  damages  for  an  injury  done  to 
his  character,  by  which  we  mean  the  estimation  in 
which  he  has  been  held  from  his  conduct  in  life,  he 
must  shew  a  character  w^orth  possessing.  This  prin- 
ciple, if  established,  would  lead  mankind  to  a  gi'eater 
degree  of  circumspection  with  respect  to  their  con- 
duct 

On  the  foregoing  principles,  we  apprehend  the 
practice  has  Ixen  settled  in  this  State,  although  we 
can  advert  to  no  particular  decision  in  point,  as  the 
reports  of  our  judicial  decisions  are  not  printed ; 
but  we  assert  generally,  that  the  practice  has  uni-  • 
formly  prevailed,  has  been  acquiesced  in  by  the  bar, 
either  from  the  precedent  decisions  of  the  bench,  or 
from  a  general  conviction  tiiat  it  is  founded  in  prin- 
ciple. 

It  may  be  worth  observing,  that  the  Legislature  of 
the  United  States^  in  their  act  commonly  called  the 
sedition  act,  adopted  the  principle  of  giving  the  truth 
of  the  slanderous  or  libellous  words  in  evidence  as  a 
complete  justification  under  the  general  issue  in  its 
fullest  extent,  even  in  cases  of  scandcilum  magnatuniy 
of  much  greater  import  than  words  spoken  to  the 
injuiy  of  private  persons. 

Per  Curiam*  We  do  not  wish  to  hear  the  counsel 
Sot  the  plaintiff.  The  authorities  are  clear  and  full 
Tipon  this  point.    They  arc  fgunded  in  reason,  and 
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Bwna 

V. 

Webb. 
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ought  not  to  be  departed  from.  The  evidence  of  the 
truth  of  the  words  proved  to  have  been  spoken  by 
the  defendant  cannot  be  admitted  under  the  general 
issue. 


Daniel  Kikne,  Appellant^ 

against 
Samuel  Plumb,  Appellee. 

Samuel  Miller  and  Elnathan  Keyes^  for  appellee. 
Daniel  Chipman  and  fFm.  C.  Harrington^  for  ap- 
pellant. 

THIS  was  an  action  of  assumpsit^  brought  by  ap- 
peal  from  Chittenden  County  Court.  At  this  term, 
Miller  and  Keyesy  for  the  appellee,  filed  the  following 
motion : 


The  County 
Courts  are  not 
empowered  to 
compel  a  par- 
ty under  a  ge- 
neral rule  to 
appear  and  an- 
swer to  anew 
declaration  af- 
ter the  files 
have  been  lost. 


Kinne^  appellant,  j  Chittenden  County,    Supreme 
V.  >  Court  of  Judicature,  January 

Plumby  appellee.  )  term,  A.  D.  1801. 

The  said  Samuel  Plumb  moves  the  Court  here  to 
dismiss  the  said  action  from  the  docket  of  the  Court, 
for  that  it  appears  from  the  files,  that  said  action  was 
irregularly  commenced  before  the  County  Court,  in 
that  the  same  declaration  was,  by  an  order  of  the 
said  County  Court,  and  without  the  consent  of  the 
said  Samuel  Plumbs  filed  in  Court  against  him  the 
6eud  Samuel  Plumb^  without  any  service  or  notice 
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whatever ;  and  that  the  said  County  Court  ordered  Kwm 
the  said  Samuefs  attorney  to  appear  and  plead  in  said  Plumb. 
action,  or  to  suffer  a  default  thereon ;  whereby  the  -     - 

said  Sanmel  was  compelled  to  appear  and  answer  to 
said  action  to  [)revent  judgment  by  default  being 
rendered  against  him.  And  so  the  said  Samuel  says 
the  County  Court  had  no  jurisdiction  of  said  action. 
Wherefore  the  said  Samuel  prays  a  rule  may  be 
granted  upon  fK  C.  Harrington,  Esquire,  attorney  . 
to  the  said  Daniel  Kinne^  to  shew  cause  why  the  said 
action  should  not  be  dismissed,  and  that  he  may  have 
his  costs.    By 

Keyes  and  JMiUcr. 

It  was  admitted,  that  the  declaration  was  filed  in 
the  County  Court,  under  the  following  rule  of  said 
Court,  and  was  conformable  thereunto : 

.    RULE  OF  THE  COUNTY  COURT. 
Chittenden  County  Courts  September  Tenn^  1797. 

In  all  causes  where  the  files  in  any  action  in  diis 
Court  are  or  shall  be  lost,  the  plaintiff's  attorney  shall 
have  leave  to  file  a  new  declaration,  on  afiidavit, 
stating  that  he  cannot  find  them  with  the  Clerk  of 
die  Court,  or  learn  where  they  are,  and  that  the  de- 
claration which  he  moves  for  leave  to  file,  does,  to 
his  best  knowledge  and  belief,  set  forth  the  same 
cause  of  action^  and  in  the  same  form  as  was  set  forth 
in  the  declaration  so  lost  as  aforesaid. 

Smith,  Judge,  recited  memoriter  the  decision  of  a 
case  in  this  Court  last  term,  Bennington  County  :  ji. 
entered  an  action  against  £.  in  Bennington  County 
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Court.  •  After  several  imparlances,  the  files  wene 
missing  under  such  circumstances  as  induced  a  belief 
that  the  defendant  had  eloigned  them.  The  County 
Court  made  an  especial  rule,  authorising  the  plsuntiflf 
to  file  a  new  declaration,  which  was^onc.  Defendant 
refused  to  answer  to  it,  and  instructed  his  attorney  to 
withdraw  his  appearance.  The  County  Court  ren» 
dered  judgment  by  default.  Defendant  brought  his 
writ  of  error.  The  whole  proceedings  of  the  County 
Court  were  certified  up.  The  Supreme  Court  re- 
versed the  judgment  rendered  in  the  Court  below, 
and  it  was  the  united  opinion  of  the  Judges  of  the 
Supreme  Bench,  that  the  Count)'  Court  had  no  power 
to  make  such  rule. 


Vemumt  Stat, 
vol.  I.  p.  60. 
t.  19. 


Vennijnt  Slat, 
vol.  1.  p.  61. 
9.24. 


C/iipmajif  for  appellant,  insisted,  that  the  rule  of 
the  County  Court,  under  which  the  plaintiff  Kinne 
filed  the  declaration  on  the  loss  of  the  original  files, 
was  warranted  and  rendered  valid  by  the  statute, 
which  authorises  the  Supreme  and  several  County 
Courts  to  make  all  necessary  rules  for  the  orderly 
practice  in  their  several  Courts,  provided  that  such 
rules  be  not  repugnant  to  the  constitution  or  laws  of 
the  State. 

This  rule  cannot  be  repugnant  to  either.  True, 
the  same  statute  directs  by  what  process  defendants 
shall  be  brought  into  Court,  and  how  such  process 
shall  be  served.  In  this  case  the  statute  was  com- 
plied  with,  and  the  parties  in  Court ;  the  files  were 
then  lost.  This  is  a  case  not  indeed  contemplated  by 
the  statute,  a  casus  omissus^  and  is  well  provided  for 
by  the  rule  of  the  County  Court  But  it  is  sufficient 
in  this  case  for  the  plaintiff,  that  the  filing  of  this  de- 
claration is  warranted  by  the  practice  of  the  Courts  of 
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common  law  in  England^  which  practice  is  surely  not        Kmne 
set  aside  by  any  statute  of  the  State.  On  the  contrary        piumb. 
the  whole  body  of  the  English  common  law  is  adopt-  ^^^  ^^  ^ 
ed  sub  modo,  or  with  certain  restrictions.    In  support  toL  i.  p.  51. 
of  which  practice,  he  cited  LUly^s  Entries^  vol.  2.  p. 
522.  Clitheroe  v.  Franklin.  In  this  cause  it  appeared 
to  the  Court  of  €•  B.  upon  aflidavit,  that  the  verdict 
Was  given   for  the  tenant,    and  judgment  thereon 
signed;    but  the  postea^    with  the  writ  of  habeas 
corpora  juratorum^  and  the  panel  thereto  annexed, 
was  by  misfortune  lost.    It  was  ordered  that  the  like 
record  should  be  engrossed,  and  that  a  habeas  corpora 
be  made  anew  and  returned,  and  a  verdict  on  the 
postea  be  returned  by  the  associate  of  the  Lord  Chief 
Justice  of  the  Court,  and  that  judgment  be  entered 
thereon  according  to  the  verdict. 

He  also  cited  Str.  Rep.  vol.  1.  p.  141.  edit.  1781. 
King,  qui  tatUy  v.  Bolton. 

Tnc  defendant  having  brought  error  in  Parliament, 
the  record  was  transcribed,  and,  as  it  was  carrying  to 
the  House  of  Lords,  the  original  was  picked  out  of  the 
officer's  pocket.  The  House  of  Lords  received  the 
transcript  widiout  examining  it,  and  the  Court  of 
B.  R.  ordered  a  new  entry  to  be  made,  and  the  judg- 
ment of  the  King's  Bench  was  affirmed  in  Par- 
liament. 

Mr.  Chipman  further  observed,  that  the  decision 
of  the  Supreme  Court,  cited  by  the  Assistant  Judge, 
he  humbly  conceived  was  not  in  point,  as  that  deci- 
sion was  grounded  upon  an  especial  rule,  apparently 
made  to  apply  to  a  particular  case ;  but  because  the 
County  Court  had  no  power  to  make  such  especial 
rule,  non  constat  they  may  not  make  general  rules  for 
the  ordaly  practice  of  thtii-  Court,  as  provided  br 
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Kinne       the  Statute.    Indeed   the  statute  provides   merely 
Plumb.       for  general  rules. 

S.  Miller y  for  the  appellee,  llie  statute  directs 
that  the  declaration  shall  be  sent  out  with  the  writ ; 
that  service  shall  be  made  in  all  cases  twelve  days 
before  the  sitting  of  the  Court  to  which  it  is  made 
returnable.  These  requisitions  of  the  statute  must 
be  complied  with,  or  the  judgment  will  be  erro- 
neous ;  or  rather,  all  the  subsequent  proceedings  wiU 
be  irregular  and  void.  That  these  requisites  have 
been  complied  with,  can  be  shewn  by  matter  of  re- 
cord only.  In  this  case,  it  cannot  appear  that  diese 
statute  requisitions  have  been  complied  with.  What 
then  is  the  operation  of  the  process  in  the  County 
Court?  Plainly  this:  To  compel  a  defendant  to 
answer  to  a  declaration  filed  against  him  in  Court 
without  any  previous  preparation  or  notice.  This  is 
directly  repugnant  to  the  statute,  which  requires  that 
the  defendant  shall  have  twelve  days  notice  of  the 
declaration  before  the  sitting  of  the  Court.  The  rule 
of  Court,  then,  on  which  the  proceedings  are  founded, 
must  be  void,  and  of  course  all  the  proceedings 
grounded  upon  the  rule. 

The  decisions  cited  from  the  authorities  were 
founded  on  the  English  statutes  of  jeo&ils,  which 
are  broader  than  ours ;  of  course  those  decision's  can 
have  no  weight.  Besides,  if  the  rule  of  the  County 
Court  be  repugnant  to  the  laws  of  the  State,  it  must 
be  void.  In  this  view  of  the  subject  we  have  only 
to  compare  the  rule  with  the  statute.  The  repug- 
nancy is  manifest 

'  To  notice  more  particularly  the  cases  cited  from 
the  English  books.    We  observe,  that  the  cause  of 
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Kingf  qui  tam^  v.  Bolton^  was  in  prohibition.  In  Kinne 
that  cause  it  appears,  that  after  the  plaintiff  had  de-  Piumb. 
clared  in  prohibition,  judgment   against  him,  and  — "^  ' 

writ  of  error  brought  by  him  in  Parliament,  in  carry- 
ing up  to  the  House  of  Lords  a  transcript,  together 
with  the  original  record,  the  latter  was  picked  from 
the  pocket  of  the  clerk  ;  the  transcript  was  read  in 
Parliament  without  examination  and  comparison 
with  the  original,  as  is  the  practice  in  such  cases ; 
the  Lords  proceeded,  and  affirmed  the  judgment. 
After  a  final  judgment  and  decision  of  the  cause,  on 
the  writ  of  error  application  was  made  to  the  Court  of 
King's  Bench  to  file  the  proceedings  de  novo  to  sup- 
port  the  judgment ;  and  by  statute  the  Judges  in  En- 
gland are  empowered  to  amend  in  support  of  judg- 
ments ;  but  in  the  construction  of  this  and  all  other 
statutes  of  jeofail,  they  never  create,  and  have  ever 
some  written  document  to  amend  by.  In  this  case 
there  was  the  copy  or  transcript  of  the  process  to 
amend  by.  Thus,  by  our  practice,  should  the  copies 
brought  into  this  Court  by  appeal  be  lost,  this  Court 
would  allow  them  to  be  supplied  by  a  new  transcript. 
The  files  and  records  of  the  County  Court  would  re- 
main to  amend  by.  * 

In  the  case  of  Clithero  v.  Franklin^  where  the  Aa- . 
6eas  corpora  verdict  and  postea  were  lost,  there  was 
the  writ,  declaration  and  process  still  left.  There  was 
the  Judges'  notes  to  amend  by^  as  well  as  the  oath  of 
the  Clerk.  The  habeas  corpora  is  to  be  compared  to 
our  venire ;  the  verdict,  as  with  us.  Should  our 
Clerk  neglect  to  enter  the  verdict,  or  lose  it  when  re- 
tunied  on  paper  as  in  civil  causes,  it  might  at  any 
time  before  the  ending  of  the  term,  be  supplied  from 
after  recollection;  yet  the  writ  and  process  could 
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never  be  thus  supplied.  There  is  this  principle  in 
both  cases  cited  ;  there  was  something  to  amend  by. 
In  the  present  case,  there  \vas  nothing  to  supply  the 
loss  of  the  files  but  a  partial  amendment,  supplying 
merely  the  declaration  without  mesne  process,  bail, 
or  subsequent  pleadings,  and  that  declaration  sup- 
plied from  the  mere  recollection,  and  supported  by 
the  affidavit  of  the  attorney  to  one  j^arty,  and  forced 
upon  tlie  other  party. 


The  Chief  Judge  delivered  the  opinion  of  the 
Court. 

The  County  Court  were  not  authorised  to  make 
such  rule.  The  statute  points  out  the  mode  of  is- 
suing and  serving  process.  This  is  a  case  unpro- 
vided for  by  law.  A  practice  under  such  rule,  which 
authorises  the  plaintiff's  attorney  to  file  such  declara- 
tion, would  open  a  door  for  contest.  Considering 
tliis  cause  as  irregularly  before  the  County  Court, 
they  having  no  jurisdiction,  this  Court  have  not  the 
cause  regularly  before  them,  and  therefor^  it  must 
he  dismissed.  / 

Rule  made  absolute. 

MiU&  then  moved  the  Court  for  costs,  agreeably 
to  his  motion  filed.  He  argued,  that  the  proceed- 
ings under  the  rule  in  the  County  Court  were  com- 
pulsory ;  that  the  irregularity  of  these  proceedings 
was  the  fault  of  the  original  plaintiff,  and  not  the 
laches  of  the  defendant ;  that  this  is  similar  to  a 
qase  on  a  judgment  in  favour  of  a  plea  in  abatement 
to  the  jurisdiction  of  a  Court  where  costs  are  taxed ; 
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The  Chief  Judge  mentioned  a  cause  before  this 
Court,  decided  in  Windsor  County,  where  an  appeal 
was  taken  from  an  order  of  amendment  in  the  County 
Court,  The  Court  decided  against  the  appeal.  On 
the  motion  for  costs,  the  Court  referred  the  appellee 
to  the  bonds  given  below  to  prosecute  the  appeal  to 
effect. 

The  Court  took  time  to  advise ;  and  now,  on  the 
tenth  day  of  the  term, 

The  Chief  Judge  delivered  the  opinibn  of  tlie 
Court. 

This  case  is  distinguishable  from  a  plea  to  the  ju- 
risdiction, as  in  that  case  there  is  original  process ; 
in  the  present  case  no  original  process  upon  which 
cx)Sts  can  be  predicated. 

The  cause  is  dismissed  without  costs. 

Note.  By  an  act  of  the  Legislature,  passed  JVo- 
vember  10th,  A.  D.  1807,  provision  is  made  to  sup- 
ply the  deficiency  of  files  "  lost,  mislaid,  or  destroy- 
ed."   Vid.  Vermont  Stat.  vol.  1.  p.  114. 


that  the  plaintiff"  ought  not  to  allege  the  irregularity  Kinne 
of  his  own  process  as  an  excuse  for  the  payment  of  piumb. 
costs.  
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Fitch 

V. 

Sunton. 


Jabez  G.  Fitch  against  Joshua  Stanton. 


IN  ERROR.     PlaintilF  in  error  nonsuited. 


Vermont  Stat, 
vol.  1.  p.  $7> 


Vermont  Stat 
vol.1,  p.  387. 


S.  Miller^  for  defendant  in  error.  TTie  plaintiff 
below  moved  the  Court  that  he  might  tax  in  the  bill 
of  costs,  now  recovered  by  defendant  in  error,  an 
item  containing  die  officer's  fees  for  the  return  of  the 
original  execution;  which  writ  of  execution  had 
been  superseded  by  the  writ  of  error.  He  read  the 
8th  section  of  the  act  entitled,  An  act  constituting 
the  Supreme'Court  of  Judicature,  &c.  "  And  the 
Supreme  Court  of  Judicature  shall  have  power  to 
examine,  reverse,  or  affirm  any  judgment  in  civil  ac- 
tions rendered  in  any  County  Court  upon  a  writ  of 
error ;  which  writ  of  error  any  Judge  of  the  Supreme 
Court  shall  have  power  to  allow  and  sign,  and,  on 
allowance  of  such  writ  of  error  as  aforesaid,  shall  take 
good  and  sufficient  security  that  the  plaintiff  in  error 
shall  prosecute  his  writ  to  effect,  and  answer  all  da- 
mages  and  costs.  If  he  fail  to  make  his  plea  good, 
and  if,  on  such  writ  of  error,  the  former  judgment 
shall  be  affirmed,  the  Court  sliall  adjudge  to  the  de- 
fendant or  defendants  in  error,  just  damages  for  the 
delay  occasioned  by  such  \iTit,  and  single  or  double 
costs,  at  their  discretion." 

He  also  read  a  clause  from  the  fee  bill,  regulating 
the  fees  for  sheriffs,  &c.  returning  writs  of  execution. 
He  argued,  that  this  item  for  officers*  fees  for  return- 
ing a  superseded  execution,  although  not  strictly* 
within  the  letter,  came  fully  within  the  spirit  of  the 
law ;  that  the  manifest  intention  of  the  Legislature 
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was  to  give  all  real  damages,  and  something  as  smart  Fitch 
money,  to  the  defendant  in  error,  to  prevent  delay  in  Stanton, 
the  collection  of  debts ;  that,  allowing  this  item  to  be  — — — 
unprovided  for  by  the  statute,  yet  an  officer  having 
an  execution  in  his  hands  unlevied,  and  the  same 
being  superseded  by  a  writ  of  error,  it  became  his 
duty  to  return  the  writ  to  the  Court  from  whence  it 
issued,  with  his  reasons  for  not  levying  the  same  in* 
dorsed;  for  until  the  execution  be  returned,  the 
plaintiff  below  can  obtain  no  alias j  which  might  issue 
upon  the  affirmation  of  judgment,  or  nonsuit  of  the 
plaintiff  in  error.  It  has  likewise  been  decided,  that 
the  officer  is  liable  to  an  action  for  neglecting  to  re- 
turn such  execution';  therefore  if  the  officer  is  in  fact 
placed  in  this  situation  by  the  writ  of  error,  that  he  is 
compelled  to  return  the  execution,  and  there  is  no 
other  mode  pointed  out  by  the  statute  for  him  to 
obtain  his  fees  for  such  service,  the  Court  will  be 
inclined  to  allow  them  under  their  discretionary 
power.  / 

By  the  Court.  The  fee  bill  does  not  empower  the  An  officer  ctn- 
officer  to  charge  such  fees  to  the  original  plaintiff ;  fo,  ^^JSSSi^'^f 
and  if  he  is  not  liable  to  pay  the  officer's  fees,  he  can-  execution  stay 

cd  by  w/terte* 

not  claim  them  of  the  defendant,  or  ought  they  to  be  dau  m  writ  of 
included  in  the  damages.    The  item  for  officer's  fees 
fiar  return  of  the  vmt  of  execution  issued  from  the 
Court,  cannot  be  taxed. 
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Bojntoii 

V. 

King  and  Bar- 
nard. 


JobBoynton,  Appellee, 

against 

Gideon  King  and  Eli  Barnard,  Appellants. 


It  18  ft  general      EJECTMENT.    Verdict,  defendants  not  guilty. 

rule,  that  travel  '  °        '^ 

and  attendance 

shall  be  taxed  ^  «n^       ?o       i       ini 

for  aU  defend-      Amos  Marshy  for  the  defendants. 

ants   in  eject-  ^ 

inenL 

In  this  cause  the  opinion  of  the  Court  was  re- 
quired. Shall  travel  and  attendance  be  taxed  for 
each  of  the  defendants  ? 


By  the  Court.  It  is  a  general  rule,  that  travel  and 
attendance  shall  be  separately  taxed  for  all  the  de- 
fendants in  ejectment,  unless  some  especial  cause  be 
shewn  to  the  contrar)% 


Samuel  Mix  against  Joel  Whitlock. 

Elnathan  Keyes  and  Daniel  Chipman,  for  plaintiff. 
Wm.  C.  Harrington^  for  defendant. 

The  rateMi      THIS  was  an  action  of  ejectment  brought  to  re- 

necessary  to  be  t        -wt  r» 

produced  to     covcr  the  posscssion  of  Lot  No.  75,  on  the  South 
tie  under  the  -HerOy  drawn  to  the  right  of  James  Hopkins^  an  ori- 
30,000^  dollars  ^j^  grantee  under  the  charter  made  by  the  govern- 
ment of  the  State. 
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The  cause  went  to  the  Jury  imder  the  general        Mix 

issue.  Whitlock. 


Keyes  stated,  that  in  support  of  tht  plaintiiF*s  title 
he  should  rely  upon  the  proceedings  and  deed  of  the 
constable,  ex  officio  collector  of  South  Hero^  who  had 
legally  granted  the  lands  described  in  the  declaration 
to  the  plaintiff's  ancestor,  under  the  authority  of  an 
act  passed  November  3d,  A.  D,  1791,  entitled,  *'  An  vemum  sut. 
act  for  the  purpose  of  raising  thirty  thousand  dollars."  ^^      ^'  ^^' 

He  then  read  a  charter  issued  by  the  Governor  of 
the  State,  conformable  to  law,  dated  27th  October^ 
1779,  granting  the  islands  in  Lake  Champlain^  called 
the  Two  Heroes^  to  certain  associates,  among  whom 
the  name  of  James  Hopkins  was  inserted. 

He  then  offered  in  evidence  a  deed  executed  by 
Isaac  Adams  J  constable  and  collector  of  South  Heroy 
conveying  the  first  division  of  the  original  right  of 
James  Hopkins^  original  grantee  in  South  Heroy  to 
Charles  Lafflin. 

Harrington  J  for  the  defendant,  objected  to  this  deed 
being  read  in  evidence,  as  the  grantor  had  not  in  the 
deed  eitJier  recited  his  proceedings  at  large,  or  set 
forth  that  he  had  in  all  things  pursued  the  directions 
of  the  statute. 

E.  Keyesy  for  plaintiff,  admitted  this  to  be  neces- 
sary, unless  he  could  shew  the  requisite  proceedings 
from  the  doings  of  the  constable*  He  then  read  a 
warrant  in  usual  form  from  the  Treasurer  of  the  State, 
directed  to  the  constable  of  South  Hero^  commanding 
him  to  collect  a  tax  of  one  halfpenny  on  each  acre  of 
land  in  South  Heroy  pursuant  to  the  statute  above 
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Mi«        mentioned,  and  was  proceeding  to  read  in  evidence 
whitiock.     certain  public  newspapers  to  prove  the  publication 
"*'  of  the  tax  agreeably  to  the  requirement  of  the  act, 

Harrington^  for  the  defendant,  contended,  that 
previous  to  the  reading  these  publications  to  the 
Jury,  it  was  incumbent  upon  the  plaintiff  to  exhibit 
the  rate-bill  required  by  the  act  to  be  made  out  -by 
the  selectmen,  and  delivered  to  the  constable  as  col- 
lector.  He  read  part  of  the  first  section  of  the  act, 
which  enacts, 

**  That  upon  receipt  of  the  Treasurer  of  the  State's 
warrant,  the  constables  shall  give  notice  to  the  select- 
men of  their  respective  towns,  who  shall  on  or  before 
the  first  day  of  March,  1793,  make  out  and  deliver 
to  such  constable  a  rate -bill j  containing  a  list  of  all 
the  lands  in  such  town  held  in  severalty,  and  the 
number  of  acres  contained  in  each  lot,  and  the  range 
in  which  it  lies,  or  the  division  to  which  it  was  drawn 
or  pitched,  and  the  tax  to  be  paid  on  the  same ;  and 
where  there  are  undivided  lands  in  such  towns,  the 
said  selectmen  sliall,  under  their  oath  of  office,  make 
an  estimate  of  the  quantity  of  land  so  undivided  to 
the  best  of  their  judgment,  which,  together  with  all 
other  lands  in  such  towns,  they  shall  form  into  one 
general  list,  and  return  an  attested  copy  thereof  on  or 
before  the  first  day  of  November  f  then  J  next  follow- 
ing to  the  Treasurer  of  the  State ;  and  the  selectmen 
shall  assess  each  landholder  or  proprietor  for  the 
quantity  which  they  respectively  own,  both  divided 
and  undivided,  in  one  sum  annexed  to  their  names 
respectively;  and  when  any  land-owner  or  proprietor 
shall  pay  his  proportion  of  said  tax,  it  shall  be  the 
duty  of  said  constable  to  make  an  indorsement  on  his 


JANUARY  TERM,  ISDl.  33 

raie-biHj  of  the  name  of  the  person  so  paying  the  tax,         Mix 
and  their  lands  shall  thereupon  be  discharged  there-     whitiock. 
from ;  and  if  the  sum  assessed  shall  not  be  paid  on  or  ^ 

before  the  first  day  of  Sept  embers  1793,  such  consta- 
ble shall  give  notice  by  advertisement  in  all  the  news- 
papers pruned  in  tliis  State,"  &c. 

Daniel  CMpmartj  for  the  plaintiff,  insisted  that  it 
was  not  necessar}'  to  produce  the  rate-bill  as  any  part 
of  the  evidence  to  support  the  plaintiff's  title*  The 
warrant  from  the  State  Treasurer  was  in  itself  the 
sole  and  complete  commission  for  the  proceedings  of 
the  constable,  in  which  no  direction  was  given  to  the 
eonstable  to  apply  to  the  selectmen  for  such  rateMU. 
He  conceded  that  it  was  the  selectmen's  duty  to  as- 
sess, and  that  they  might  be  indicted  for  nonfeasance; 
yet  if  such  assessment  or  rate-bill  was  not  made,  it 
would  not  defeat  the  plaintiff's  title,  as  the  object  of 
such  assessment  was  not  the  benefit  of  the  landholder 
•r  proprietor,  but  merely  the  convenience  of  the  con- 
stable or  collector,  pointing  out  the  portions  or  di* 
visions  in  which  he  might  vend  the  land.  He  argued, 
that  if  the  Legislature  had  contemplated  the  assess- 
ment or  rate*  bill  as  constituting  any  link  in  the  chain 
of  title  to  lands  vended  under  the  act,  they  would 
have  directed  it  to  be  recorded  in  some  public  depo- 
sit,  to  which  the  feoffee  of  the  land  under  the  vendue  , 
^ight  at  all  times  have  had  access. 

Harrington^  for  the  defendant,  in  reply,  contended, 
that  when  a  common  law  right  is  defeated  by  statute 
operation,  such  statute  ought  to  be  pursued  strictly ; 
that  though  it  might  be  true  that  the  Treasurer's 
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Mix        warrant  did  not  direct  the  constable  to  apply  to  the 

vvhiUock.     selectmen  for  tlie  rate-bill,  yet  the  same  warrant  re- 

""^^^"""""^  ferred  to  the  act,  was  itself  a  creature  of  the  act,  and 

in  connection  witli  it  constituted  the  constable's 
ix)wer  to  vend  the  lands  of  delinquents ;  that  by  the 
act  the  constable's  application  to  the  selectmen  for  a 
•  rate-bill  became  so  necessary,  that  he  could  not 
proceed  in  his  duty  without  it ;  that  the  assessment 
and  rate^bill  were  equally  a  convenience  to  the  land- 
holder or  proprietor  as  to  the  constable  or  cdlector, 
furnishing  an  indisputable  statement  of  what  the 
former  had  to  pay  and  the  latter  to  collect ;  that  there 
is  no  deposit  of  record,  for  the  rate-bill  provided  by 
the  act  is  correct ;  but  it  is  not  more  necessary  to  re- 
cord the  rate-bill  than  the  proceedings  of  the  vendue, 
which  it  is  undoubtedly  necessary  to.produce  in  sup- 
port of  tlie  plaintiff's  title  ;  but  it  appears  there  is  a 
provision  made  in  the  statute,  that  the  selectmen 
should  forward  an  attested  copy  of  the  assessment 
and  rate-bill  to  the  Treasurer  of  the  State,  which 
might  be  resoiled  to  in  cases  of  exigency. 

By  the  Court.  The  rate-bill  must  be  produced  in 
evidence.  It  constitutes  in  this  case  an  essential  part 
of  the  plaintiff's  title. 

Keyes  then  moved  for  a  continuance  of  the  cause, 
alleging,  tliat  the  plaintiff  had  subpoenaed  the  con- 
stable witli  a  duces  tecuniy  commandii;ig  him  to  bring 
with  him  his  proceedings  under  the  act ;  that  the  con- 
stable >vas  present,  but  had  unfortunately  omitted  to 
bring  the  rate-bill,  and  it  operated  a  surprise  upon 
his  client. 
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By  the  Court.     Let  the  csluse  be  continued.    And        Mix 
the  Clerk  make  a  docket  minute,  that  the  plaintiff    whitiock. 
tax  no  costs  for  the  present  term. 


Asa  Porteh  against  John  Russell  andLEONARD 
Hodges,  Trustees  of  Samuel  Gott. 

PLAINTIFF  nonsuited. 

Trm.  C.  Harrington^  attorney  to  tlie  Trustees,  where  several 
now  moved,  that  the  travel  and  attendance  of  each  sonaiiy  attend, 
of  the  Trustees  should  be  taxed.  ^d^attcndanoj 

may  be  taxed. 

By  the  Court.  If  both  Trustees  personally  at- 
tended»  let  the  travel  and  attendance  of  each  be 
taxed. 


CASES 

DETERMINED  IN  THE 

SUPREME  COURT  OF  JUDICATURE 

or   THS 

STATE  OF  VERMONT. 


ADDISON  COUNTY,  JANUARY  TERM, 

A.  D.  1801, 


EM)CH  WOODBRIDGEj  Chief  Judge. 
LOTT  HALL,     ?  ^    .  ,     ,  r   . 
NOAH  SMITH,  5  * 


State  against  J.  N.  B, 


A  woman  di-      INDICTMENT    for   forgery.      Defendant    ar- 
cuio  matrimonii  raigned.     Plea,  not  guilty.     Trial  by  the  country, 

is  a  competent 
witness  upon  an 

^tnTher  for-      D^^niel  Chipmati,  Esquire,  State  Attorney,  in  sup- 
Hjer  baron  for  port  of  the  indictment,  offered  to  adduce  as  a  wit- 

a  forgery  com-  * 

mitted  during  ncss,  Mrs,  W.  formerly  wife  to  the  prisoner  at  the 

^  "^  '        bar,  who  had  been  legally  divorced  a  vinculo  matrix 

moniif  and  afterwards  intermarried  with  Z).  fT.  to 

prove  the  forgery  said  to  have  been  committed  during; 

the  coverture  of  her  former  husband, 

S.  Miller,  Esquire,  counsel  for  the  prisoner,  ob- 
jected  to  the  competency  of  the  witness.    There  b 
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BO  law  better  established,  and  more  generally  known,        sutc 
than  that  husband  and  wife  cannot  be  witnesses  for       j.  n!b. 
or  agahist  each  other  ;  the  principle  of  this  law  is  also  — — — 
well  known,  and  universally  approved — even  the  pre- 
servation  of  family  peace.     The  only  question  which 
can  arise  is,  does  a  separation  by  divorce  give  a  com- 
petency to  either  husband  or  wife  to  testify  against  ' 
each  other  concerning  any  event  which  happent^d 
during  coverture  ?  Admitting  the  affirmative  to  be 
law  would  be  as  fatally  destructive  to  family  concord 
as  to  i)ermit  either  of  the  conjugal  parties  to  testify 
against  the  other  during  coverture.     The  language 
of  inspiration  is,  "  They  shall  be  one  flesh."     The 
language  of  the  law,  they  shall  have  one  inseparable 
interest ;  and  it  is  essential  to  connubial  quiet,  that 
married  pairs  should  be  impressed  with  the  opinion, 
that  at  no  future  period  of  their  lives  this  interest  can 
be  severed.     If  a  man  should  have  an  adulterous 
wife,  and  apply  for  a  divorce,  must  he  anticipate,  that 
in  addition  to  the  mortification  and  disgrace  of  break- 
ing up  his  family,  he  is  to  be  exposed  to  the  vindictive 
testimony  of  a  bad  woman,  who  perhaps,  incited  by 
her  seducer,  might  brand  as  criminal  the  most  inno- 
cent of  his  actions  during  coverture  ? 

A  divorce  a  vinculo  matrimonii^  it  is  true,  severs 
the  interest  of  the  married.  So  does  a  divorce 
e  mensa  et  thoro ;  yet  the  books  are  full,  that  a 
tvife  under  such  circumstances  cannot  be  admitted 
tp  testify  against  her  husband.  Death  operates  a 
fatal  divorce  :  but  a  widow  cannot  be  admitted  as  a 
witness  to  prove  the  illegitimacy  of  a  child  bom 
during  coverture. 
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State  Mr.  Attorney  rose  •  to  reply,  but  was  interrtiptcd 

J.  n!  b.      by  the  Court.  , 


There  is  no  legal  disability  in  the  witness.  Let 
her  be  sworn.  You  may  argue  against  her  credi- 
bility  to  the  Jury. 


John  Doe,  ex  dem.  James  Forbes,  Appellee, 

against 

Philip  Smith  and  Solomon  Barnum,  Tenants, 

Appellants. 

Deciiion  under      EJECTMENT.     This  was  an  action  of  eject- 
wuhing  thc"S-  Hient  brought  to  recover  the  possession  of  Lot  No. 
~/^^"^"f  31,  in  the  third  division  of  lots  in  Shorehaniy  laid  to 
shcreham.        ^^  original  right  of  James  Forbes^  junicw.     Com- 
mon rule  entered.     Lease,  entry,  and  ouster  con- 
fessed, and  tlie  cause  put  to  the  country  on  the  trial 
of  the  title  under  the  general  issue. 

S.  Storrsy  for  the  plaintiff,  in  support  of  the  tide 
of  the  lessor  of  the  plaintiff,  read  the  charter  qf  Shore- 
haniy  dated  9th  October ^  1761,  by  which  it  appeared, 
that  James  Forbes^  junior,  was  indorsed  as  original 
grantee. 

2dly.  A  deed  executed  by  James  Forbes^  junior, 
to  Isaac  Leachy  conveying  the  premises  in  fee,  dated 
12th  October,  1761. 

3dly.  A  deed  from  Isaac  Leach  to  the  lessor  of 
the  plaintiff,  dated  May  23d,  1787. 
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He  then  moved  to  introduce  certain  records  of  th/e  i>o« 

proprietors  of  Shoreham^  to  shew  that  the  land  de-  Smith  and 

scribed  in  the  declaration  was  severed  to  James  Leach^  ' 


junior.  He  stated,  that  the  doings  of  the  proprietors, 
as  exhibited  by  their  records,  were  not  in  pursuance 
of  the  then  existing  statutes.  To  remedy  this  defect, 
he  moved  to  read  the  following  act,  and  to  introduce  Passed  Nov.  r, 

.  AD  1800. 

the  defective  records  under  the  provisions  of  it : 

"  An  act  establishing  the  division  of  lands  in  the 
town  of  Shoreham. 

"  Whereas  the  proprietors  of  the  town  of  Shoreham 
have  formerly,  in  proprietors'  meetings,  voted  several 
divisions  of  tlie  lands  in  said  town  into  severalty,  and 
the  proprietors  and  land-owners  in  said  town  have 
made  large  improvements  under  said  divisions,  and 
do  now  hold  all  their  lands  and  improvements  by 
virtue  of  the  same ;  and  whereas,  tlirough  some  inac- 
curacies in  the  proceedings  in  making  said  divisions, 
or  in  the  proprietors'  Clerk  in  making  records  of  the  . 
same,  disputes  may  arise  respecting  the  illegality  of 
the  divisions  pitched  and  laid  out  in  said  town : 

"  Therefore  it  is  hereby  enacted,  &c.  that  the 
several  divisions  of  land  in  said  town,  whether  laid 
by  draft  or  pitches,  or  in  any  other  manner  heretofore 
agreed  upon  and  pursued  by  the  proprietors  in  dieir 
meetings,  shall  be  considered  good  and  valid  in  law. 
Any  person  or  persons  concerned  in  the  trial  for  any 
lands  in  said  tavmj  are  hereby  empowered  to  gi\e 
the  records  of  the  divisions  of  said  lands  in  evidence, 
the  same  as  though  they  had  been  made  in  a  legal 
manner,  any  law,  usage,  or  custpm  to  the  contraiT 
notwithstanding. ' ' 
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Doc  Daniel  Chipman^  for  appellants,  objected  to  this 

Smith  and     Hct  goiiig  in   suppoit  of  the  defective  records  on 

Barnum.         ^  , 

,.....,..._^  two  grounds : 

First.  That  the  act  \vas  in  itself  unconstitutional, 
and  therefore  void ;  being  manifesdy  repugnant  to 
that  restrictive  clause  in  the  constitution  which  de- 
clares, that  the  General  Assembly  shall  pass  no  laws 
which  shall  have  a  retrospective  view. 

Secondly.  That  it  is  incumbent  in  the  plaintiff  to 
make  out  a  good  title  in  his  lessor  at  the  time  of  the 
commencement  of  his  suit.  It  appears  by  the  files, 
that  the  present  action  was  instituted  at  the  Septem- 
her  term  of  the  County  Court,  1793 ;  that  this  act 
having  passed  since,  if  it  has  any  operation  upon 
this  suit,  it  must  be  retroactive,  confirming  a  title 
which  was  defective  at  the  time  of  the  institution  of 
the  suit. 

S.  Miller,  for  the  appellee,  insisted,  that  the  act 
was  constitutional ;  that  almost  every  legislative  act 
might  in  one  view  be  considered  as  retrospective,  as 
almost  every  act  operated  more  or  less  upon  past 
contracts  and  proceedings.  He  instanced  ithe  -act  for 
quieting  possessions,  commonly  called  the  quieting 
act.  This  act  had  passed  some  years  since,  had  been 
generally  acquiesced  in  by  the  people,  sanctioned  by 
the  decisions  of  the  State  Courts,  and  of  those  of  the 
United  States,  and  had  not  been  censured  as  uncon* 
stitutional  by  several  councils  of  censors ;  and  yet 
that  act  was  flagrantiy  retrospective,  doing  away  tres- 
passes on  the  freehold,  and  giving  the  trespassers  a 
right ;  that  this  present  act  may  be  compared  to  a 
statute  declaring  the  mode  of  taking  testimony  after 
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itu£  commencement  of  an  action;   This  would  be  iii        Doe 

y 

6nc  view  retrospective,  but  surely  not  repugnant  to  Smith  and 
the  constitution.  As  to  the  inapplicability  of  the  act 
to  the  present  cause,  he  observed,  that  the  situation 
of  the  landholders  in  the  town  of  Shoreham  called 
loudly  for  legislative  interference ;  that  the  appel- 
lants, being  strangers,  ought  to  be  estopped  irom 
disputing  the  proceedings  of  the  proprietors  to  obtain 
the  peaceable  enjoyment  and  possession  of  their  own 
lands ;  that  the  dispute  in  this  as  in  every  other  cause 
which  hath  or  may  arise  on  these  defective  records, 
must  be  considered  as  existing  from  the  origin  of 
these  records ;  and  if  the  act  cannot  in  this  case  con- 
firm the  records  so  far  as  to  authorise  us  to  read 
them  in  evidence,  it  cannot,  in  any  atitibn  hfcreaftei* 
to  be  commenced ;  and  so  the  act  cannot  have  ope- 
ration,  which  would  be  an  absurd  and  inadmissible 
Gonstruction. 

Chief  Judge.  It  is  contended  by  the  appellant's 
oounsel,  that  this  act  is  unconstitutional*  The  Court 
have  had  several  acts  of  this  kind  under  considera- 
tion, and  have  ever  considered  them  constitutional. 

It  is  further  cohtended,  that  the  act  does  not  reach 
the  present  case.  It  appears,  that  the  proprietors  of 
the  tdwn  of  Shoreham  made  certain  divisions  of  their 
lands,  in  which,  for  a  length  of  time,  and  indeed  to 
the  present  day,  they  have  acquiesced ;  but  they 
found,  by  after  inspection,  that  the  records  of  their 
proceedings  were  not  pursuant  to  the  existing  sta- 
tutes,  uniformly  agreeing  in  the  propriety,  although 
not 'in  the  legality  of  such  divisions;  they  sought  le- 
gislative aid,  and  this  act  vvas  passed*  The  act  is 
remedial,  and  ought  so  to  be  construed  as  to  give  the 
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Doe  remedy  intended.  The  act  does  not  declare  that  the 
3mith  and  recofds  may  be  given  in  evidence  in  any  action 
"  hereafter^''  to  be  commenced,  although  the  pream- 
ble of  the  act  mentions  any  dii^utes*  which  may  arise ^ 
yet  the  enacting  clause  manifestly  contemplates  ac- 
tions ^^  pending y^  "  any  persons  concerned  in  the  trial 
of  any  Umds^'^  &c. 

Let  the  act  and  the  records  of  the  proprietors  be 
read  to  the  Jury. 

Hall  and  Smith,  Judges,  concurred. 

Verdict  for  plaintiff. 

iS.  Miller y  for  appellee. 
Daniel  Chipman^  for  appellants. 


Benjamin  Sumner,  Reviewer, 

against 
Martha  Wentworth,  Reviewee. 

The  deed  of  a  COVENANT  broken.  Attach  Martha  Went- 
wutedT^tiy  worthy  of  Portsmouth,  County  of  Rockingham  and 
m^t^'b^^^"  State  of  New-Hampsliire,  to  answer  unto  Benjamin 
conforaf^  *S'w;72W(?r,  of  Clairmonty  in  the  County  of  Cheshire 
with  the  statute  and  same  State,  m  a  *  plea  of  covenant  broken, 
certified  agree-  whcrcin  tlic  said  Benjamin  declares,  that  at  Ports- 
ofUi^^un^  ^^outh  aforesaid,  on  tlie  first  day  of  October ,  1781, 
ruu^.'^Mrif  *^  said  ifefar^Aa,  togtthcr  with  Michael  fFentworth, 
not,  the  cove-  then  of  said  Portsmouth,  since  deceased,  the  then 

nants  in   suck 

deed  are    not  binding  on  the^^iiM  after  the  decease  of  her  baron. 
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lawful  wedded  ho^and  of  the  said  Martha,  by  their      Sumner 
certain  deed,  commonly  called  a  deed-poll,  in  writing    Wentwoith. 
under  tlie  hands  and  seals  of  them  the  said  Michael  " 

and  Marthaj  by  them  well  executed  and  authenti- 
cated according  to  law,  bearing  date  the  day  and  year 
ktst  aforesaid,  for  and  in  consideration  of  the  sum  of 
one  hundred  and  forty  pounds,  the  then  current  mo- 
ney of  the  State  of  New-Hampshircy  equal  to  4G6 
dols.  67  cts.  of  the  current  money  of  the  United 
States^  paid  to  them  the  said  Michael  and  Martha^ 
did,  in  the  life-time  of  the  said  Micfiaely  and  wliile 
the  said  Martha  was  a  feme  covert ^  and  the  lawful 
wife  of  the  said  Michael^  m  the  right  of  her  the  said 
Marthuy  grant,  bargain,  sell,  aliene,  release,  convey 
and  confirm  unto  the  said  Benjamin  Sumner y  his  heirs 
and  assigns,  to  have  and  to  hold  in  fee- simple  a  cer- 
tain tract  or  parcel  of  land  in  New-Haveny  in  the 
County  of  Addison  and  State  of  Fermonty  containing 
five  hundred  acres,  being  the  same  land  severed,  laid 
out,  and  reserved  to  the  right  of  die  late  Governor  of 
Kew-HampshirCy  JBenning  JVentworthy  Esquire,  de- 
ceased, as  original  grantee  in  said  to^vnship  ;  which 
land  now  lies  in  the  City  of  Vergennesy  in  said 
County  of  Addison.  And  for  that  the  said  Martha y 
m  and  by  said  deed,  covenanted  to  and  with  the  said 
benjamin  Sumner  to  warrant  and  defend  the  said 
granted  and  bargained  premises  against  all  claims  of 
any  person  claiming,  meaning  and  intending  claiming 
the  said  premises,  by,  from  or  under  them  the  said 
Michaet  and  Marthuy  or  the  said  Benning  fFent- 
worth.  And  now  the  said  Benjamin  Sumner  in  fact 
saith,  that  since  the  execution  and  delivery  of  said 
deed,  he  hath  been  ousted,  ejected,  and  expelled 
from  the  said  granted  premises  by  a  person  claiming 
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^lunnec      the  said  granted  premises  by,  from  and  under  the 

Wcntworth.    said  Berming  Wentworth.    Wherefore  the  said  Mar*. 

^   tha  hath  not  kept  her  said  covenant,  although  often 

thereunto  requested,  but  hath  altogether  broken  the 

same,  ad  damnum,  10,000  dollars. 

This  action  was  originally  entered  at  the  County 
Court,  Addison  County,  September  term,  A.  D.  1797, 
and  was  continued)  by  agreement  of  parties,  to 
March  term,  A.  D.  1798 ;  when 

S.  Miller,  for  the  defendant,  moved  the  Court, 

that  the  defendant  might  remove  the  suit  for  trial 

into  tlie  Circuit  Court  of  the  United  States,  to  be 

holden  at  JFtndsor,  within  and  for  the  District  of 

M'?,*'^  ^:J'  Vermont,  on  the  first  Monday  of  May,  A.  D.  1798, 

TOL  11.  p.  56.  r» 

according  to  the  statute  law  of  the  United  States^ 
entitled,  '^  An  act  to  establish  the  Judicial  Courts  of 
the  United  States  ;"  and  offered  bail,  &c.  pursuant  to 
such  statute.  Whereupon  the  County  Court  de- 
cided, that  the  defendant  take  nothing  by  her  mo- 
tion. 

And  now  the  said  Martha,  in  said  County  Court,^ 
by  S.  Miller,  her  attorney,  comes  and  defends,  &c, 
and  pleads  and  craves  oyer  of  the  deed  declared 
upon,  which  is  read  tp  her  in  the  words  and  figures 
following,  tp  wit : 

Know  all  men  by  these  presents.  That  we,  Michael 
JFentworth,  of  Portsmouth,  County  of  Rockingham 
and  State  of  New-Hampshire,  Esquire,  and  Martha 
his  wife,  in  her  right,  for  and  in  consideration  of  one 
^lundred  and  forty  pounds  to  us  in  hand  paid  before 
the  delivery  hereof,  by  Benjamin  Sumner,  of  Clavr-^ 


JANUARY  TERM,  1801.  4!5 

pwnt,  in  the  County  of  Cheshxrci  gentleman,  the  re-      Sumner 
Q^ipt  whereof  we  do   hereby  ackno^vledge,    have    wentworth. 
granted)  bargained,  sold  and  released,  and  by  these  " 

presents  do  grant,  bargain,  sell  and  release,  aliene, 
convey  and  confirm  to  him  the  said  Benjqmin  Sum- 
Tier,  his  heirs  and  assigns  for  ever,  a  tract  of  land  in 
New-Haveny  in  the  State  of  Vermont ^  containing  five 
hundred  acres,  being  the  same  land  laid  out  to  the 
right  of  the  late  Governor  Berming  Wentworth^ 
£squire,  deceased,  as  original  grantee  in  said  town* 
ship,  in  the  County  of  Rutland.*  To  have  and  to 
hold  the  said  granted  and  bargained  premises,  with 
the  appurtenances  thereof,  to  him  the  said  Benjamin 
Stmner^  his  heirs  and  assigns,  to  his  and  their  proper 
use,  benefit'and  behoof  for  ever,  hereby  engaging  to 
warrant  and  defend  the  said  granted  premises  against 
all  claims  and  demands  of  any  person  or  persons 
claiming  from,  by  or  under  us  or  the  said  Benning 
JVentworth. 

In  witness  whereof  we  have  hereunto  set  our  hands 
and  seals  this  first  day  of  October ^  A.  D.  1781, 

Michael  PFentworth.        (l.  s.) 
Jilarthd  IVentwortfu        (t,  s,) 

Signed,  sealed  apd  delivered 
in  presence  of 

George  Gains. 
John  Gilmore. 


*  At  the  time  of  the  execution  of  this  deed,  the  township  of 
JiTewHiaven  was  within  the  jurisdiction  of  Rutland  County. 
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sumncc  State  of  New-Hampshire^ 

T. 

Weittworth.        Rockingham^  ss.  Portsmouth^  December  9th,  1784. 
'  Then  Michael  JFentworth  and  Martha  Wentworth 
his  wife  personally  appeared  before  me,  and  acknow- 
ledged the  above  instrument  by  them  subscribed  to, 
as  their  free  act  and  deed. 

Qeorge  Gain^  Just.  Pacis. 

Which  said  deed  being  read  and  heard,  she  the 
said  Martha  the  defendant  pleads  and  says,  that  the 
plaintiff's  declaration  and  matters  therein  contained, 
are  not  sufficient  in  law  for  the  said  Benjamin  Sumner 
to  have  and  maintain  liis  said  action  thereof  against 
her  the  said  Martha^  and  that  she  hath  no  need,  nor 
is  she  bound  by  the  law  of  the  land  in  any  manner 
to  answer  the  same,  and  this  she  is  ready  to  verify. 
Wherefore,  for  want  of  a  sufficient  declaration  in  this 
behalf,  the  said  Martha  prays  judgment  if  the  said 
Benjamin  ought  to  have  and  maintain  his  action 
thereof  against  her,  and  that  she  may  have  her  costs. 

By  Miller. 

And  the  said  Benjamin  Sumner  saith,  that  the  said 
declaration,  and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above  stated  and 
set  forth,  as  founded  and  counted  upon  tlie  deed  heije 
exhibited  in  oyer,  are  sufficient  in  law  for  him  the 
said  Benjamin  to  have  and  maintain  his  aforesaid  ac- 
tion against  her  the  said  Martha.  Which  said  de- 
claration, and  the  matters  therein  contained,  in  matter 
and  form  as  the  same  are  above  stated  and  set  forth, 
he  the  said  Benjamin  Sumner  is  ready  to  verify  and 
prove,  as  the  Court  here  shall  direct  and  award. 


#  * 
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Wherefore,  inasmuch  as  the  said  Martha  fFentworth      Sumoer 
hath  not  denied  the  said  declaration,  nor  hitherto  in    Wentwortii. 
any  manner  answered  the  same,  or  the  matters  therein  ■ 
contained,  he  the  said  Benjamin  prays  judgment,  and 
the  damages  by  him  sustained  on  occasion  of  the 
breach  of  the  covenant  in  said  declaration  mentioned, 
to  be  adjudged  to  him,  and  for  his  costs. 

By  Darius  ond  Daniel  Chipmany 
and  A.  Marsh. 

The  County  Court  continued  the  cause  to  advise  5 
and  at  their  jlpril  adjourned  term,  A.  D.  1798,  ad- 
judged, that  the  declaration  is  sufficient,  and  that 
plaintiff  recover  of  defendant  929  dols.  78  cts.  da- 
mages, and  his  costs. 

From  this  judgment  plaintiff  appealed  to  the  Su- 
preme Court. 

At  the  Supreme  Court,  after  imparlance,  the  de- 
fendant Martha  PTentworth  filed  the  following  plea 
and  notice : 

* 
Addison  County,  Supreme  Court  of  Judicature, 
January  term,  A.  D.  1800- 

JSeryamin  Sumner,  appellee, 

V. 

Martha  Wentworthj  appellant. 

Take  notice,  that  the  counsel  for  Martha  Went- 
worthy  in  the  cause  of  Benjamin  Sumner  against  her 
now  pending  in  this  Court,  will,  by  leave  of  Court 
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Sumner  first  had  and  obtained,  waive  tbgir  former  jdeas  ill 
Wentworth.  Said  cause,  and  shall  rely  on  the  following,  and  the 
"  notice  thereto  subjoined. 

Miller  and  C.  Smith. 
To  Daniel  Chipman  et  aL 
Counsel  for  Benjamin  Sumner. 

And  now  the  said  Martha  fFentworth  comes  and 
defends  the  force  and  injury  when,  Sec.  and  says,  that 
the  said  deed-poll  in  the  said  declaration  mentioned, 
is '  not  her  deedy  and  of  this  she .  puts  herself  on  the 
country,  by 

Miller  and  C.  Smiths 

And  the  plaintiff  likewise,  by 

Darnel  Chipman^  A.  Marshy  and 
Squires* 


The  counsel  for  the  said  Benjamin  Sumner  will 
take  notice,  that  the  counsel  for  the  said  Martha 
fVentworthy  in  the  above  action,  under  the  issue 
aforesaid,  agreeably  to  the  statute  in  such  case  made 
and  provided,  will  give  in  evidence, 

1st.  That  at  Portsmouth  aforesaid,  to  wit,  at  Mtd-- 
dleburyy  in  the  County  of  Addison^  on  the  fourteenth 
day  of  November y  A.  D.  1785,  the  said  Michael 
Wentworth  conveyed  m  fee  to  the  said  Benjamin 
Sumner  two  other  original  rights  or  shares  of  land» 
one  being  in  the  township  of  Middlebury  aforesaid^ 
of  which  land  the  said  Benning  Wentworth  was  ori- 
ginal proprietor,  in  full  satisfaction  of  all  demands 
he  the  said  Benjamin  had  or  might  have,  in  and  by 
virtue  of  the  deed  read  to  her  on  oyer  as  aforesaid, 
and  the  said  Benjamin  then  and  there  received  the 


Vermont  St&t 
vol.  I.  p.  95. 
>.98; 


JANUARY  TERM,  iSOi. 

£dd  conveyances  in  full  satisfaction  of  all  delnatids 
he  the  said  Benjamin  had  or  might  have  in  and  by 
virtue  of  said  deed,  upon  which  said  Benjamin  hath 
declared. 

2dly.  That  the  said  Benjamin  Sumner j  in  the  year 
1785,  had  knowledge  that  the  said  Benning  ff^ent* 
worthy  in  his  life-time,  had  conveyed  his  original 
right  of  land  in  New-Haven^  since  in  the  City  oiFer^ 
games  aforesaid,  to  some  other  person ;  that  the  said 
Michael  tVentworth  died  in  the  year  1796,  and  was, 
from  his  intermarriage  with  the  said  Martha  to  the 
time  of  his  death,  a  man  possessed  of  a  large  estate. 

3dly*  That  the  ouatefy  eviction  and  expulsion,  in 
the  said  declaration  mentioned,  was  by  the  said  Ben- 
jamin by  fraud  and  covin  obtained.*     By 

Miller  and  C.  Smith. 


4& 


V. 

Wentworth. 


The  above  issue  was  put  to  the  country.     And 


now. 


i*— *— *i 
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•  Section  9S.  of  the  act  constitutine:  the  Supreme  Court  of  term^m  Sttu 

vol  1  D  95 
Judkalure,  &c.  provided,  <<  That  the   general  issue  of  not      '   '  ^ ' 

g«iilty,  nil  debtty  or  any  Other  general  plea  proper  to  the  action, 

whereby  the  whole  declaration  is  put  upon  proof,  according  to 

the  nature  of  the  case^  may  be  made  by  the  defendant,  under 

which  general  jdea  the  defendant  shall  have  liberty,  upon  the 

trial  of  the  cause,  on  such  general  issues,  to  give  any  special 

matters  in  evidence  in  his  defence  or  justificadon,  as  the  na« 

lure  of  the  action  may  be ;   the  defendant   giving  notice  in 

writing,  with  the  plea  of  the  special  matter  or  matters  on 

which  he  or  she  shall  rely  in  such  defence  in  justification. 

And' no  special  matter  shall  be  given  or  allowed  in  evidence, 

except  such  as  shall  be  particularly  mentioned  in  such  nodce  or 

writing  as  aforesaid."    This  statute  provision  was  undoubtedly 
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Sumnef  Daniel  Chipman^  for  appellee,  offered  in  evidence 

Weiuworth,    the  deed  read  on  oyer. 


S.  Miller  objected,  on  the  part  of  the  defendant, 
that  although  the  deed  purported  that  it  was  signed 
by  the  defendant,  yet  as  she  was  a  feme  covert  at  the 
time  of  the  execution  of  it,  she  had  no  ability  to  con- 
vey, and  the  deed  and  the  covenant  of  it,  as  it  respects 
her,  are  null  and  void. 

To  shew  tiiat  this  is  the  proper  mode  of  making 
such  objection,  that  coverture  may  be  given  in  evi- 
dence under  non  est  factum^  he  cited  Morgan*s  Es-- 
$aysj  p.  302.  and  Capel  Loffs  Gilberts  Law  of  Evi- 
dence ^  p.  319.  After  observing  generally  upon  the 
legal  disabilities  of  2ifeme  covert^ 

To  sfiew  that  the  deed  of  ^feme  covert  is  void,  he 
cited  Com,  Dig,  vol.  2.  p.  1023.  s.  1.  Bl.  Com.  vol. 


intended  to  accelerate  judicial  proceedings  hj  abbreviating^  the 
forms  of  common  law  pleadings ;  but  it  is  to  be  lamented  that  it 
has  not  hitherto  produced  that  desirable  effect.  In  such  notices 
under  general  issues,  much  extraneous  and  impertinent  matter 
has  been  introduced,  to  the  discredit  of  the  records.  And  as 
such  notices  could  not  be  considered  as  distinct  from  the  gc* 
neral  issue,  they  could  not  be  reached  by  foi*mal  demurrer  on 
the  record;  But  the  Supreme  Court  have  ever  allowed  the 
adverse  party  to  exclude  such  extraneous  and  impertinent 
matter  by  parol  demurrer  to  the  evidence  when  offered  to  the 
Jury.  Tills  provokes  debate,  consumes  time,  and  occasions 
that  delay  which  the  Legislature  intended  to  prevent.  It  may, 
however,  be  considered  as  settled,  that  the  special  matter  of  a 
notice  under  the  general  issue,  cannot  be  proved  to  a  Jury, 
unless  it  will  amount  to  a  bar  of  the  right  of  action. 

Rft^RTER. 
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1.  p.  444.  lb.  vol.  2.  p.  292.    "  The  case  of  a  feme       Sumner 
covert  is  somewhat  different    She  may  purchase  an    WmtuortiK 
estate  without  the  consent  of  her  husband,  and  tlie  """"^ 

conveyance  is  good  during  the  coverture  till  he  avoids 
it  by  some  act  declaring  his  dissent;  and  though  he 
does  jiothing  to  avoid  it,  or  even  if  he  actually  con- 
sents, the  Jeme  covert  herself  may,  after  the  death  of 
her  husband^  waive  or  disagree  to  the  same ;  nay 
even  her  heirs  may  waive  it  after  her  if  she  dies  be- 
fore her  husband,  or  if  in  her  widowhood  slie  does 
nothing  to  express  her  consent  or  agreement.  But 
the  conveyance^  or  other  contract  of  a  Jeme  covert^ 
(except  by  some  matter  of  record,)  is  absolutely 
voidj  and  not  merely  voidable^  and  therefore  cannot 
be  affirmed  or  made  good  by  any  subsequent  agree- 
ment/' 

To  diew  the  distinction  between  that  which  is 
void  or  merely  voidable,  he  cited  Doug.  Hep.  p.  52. 
Butcfier  v.  Simpson.  1  Powell^  p.  74.  Cowp.  p.  201. 
GoodrighVs  Ex'or  v.  Shaplaihd.  Loffs  Rep.  765. 
same  case. 

He  then  adverted  to  the  statute  of  the  State ;  Vermont  sut 

"  That  no  real  estate,  of  which  any  feme  covert  is  ^12.^  ^  ^^^ 
or  shall  be  seised,  shall  henceforth  pass  by  deed  of 
herself  and  baron^  without  a  previous  acknowledge- 
ment, made  by  her  separately  from  her  husband,  bc- 
for^  a  Judge  of  the  Supreme  Court,  or  a  Judge  of  the 
County  Court,  or  some  Justice  of  the  Peace  of  the 
County  in  which  such  married  woman  shall  live,  or 
the  land  so  to  be  conveyed  does  lie,  that  she  executed 
such  deed  freely,  and  without  any  fear  or  compulsion 
pf  her  husband ;  a  certificate  of  which  acknowledg- 
ment, taken  as  aforesaid,  shall  be  indorsed  on  the 
4eed  by  the  Judge  taking  the  same,  and  recorded  at. 
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Sumner       j^rge  with  the  deed ;  and  every  alienation  of  such 
wentworth,    estates  not  acknowledged  and  recorded  as  aforesaid, 
is  hereby  declared  to  be  utterly  void," 

The  object  of  this  act  is  to  be  highly  approbated* 
It  is  to  secure  the  rights  and  interest  of  that  estimable 
sex,  who  merit  the  primary  protection  of  the  Legis- 
lature, even  the  oppressed  part  of  the  sex,  who  pos- 
sessing real  estate  in  their  own  right  might,  be  com- 
pelled to  sacrifice  it  to  the  menaces  of  a  brutal  or 
spendthrift  husband;  and  the  Court,  we  presume, 
will  be  careful  to  see  that  it  is  construed  liberally  in 
their  favour. 

The  deed  in  question  is  not  acknowledged  con- 
formably to  the  act,  and  we  have  seen  that  it  is  not 
merely  voidabte^  but  void  at  common  law.  If  the 
deed  is  voidy  the  covenants  cannot  bind.  It  would 
be  a  monstrous  doctrine,  that  the  Legislature  should 
protect  the  feme  covert  from  the  oppression  of  aii 
overbearing  husband,  by  rendering  her  deed'  exe^ 
cuted  and  acknowledged  under  this  conjugal  duress 
void,  and  yet  leave  her  exposed  durante  vidtdtate  to 
the  obligations  of  the  covenant  made  under  the  sam^ 
duress. 

Daniel  Chipman^  e  contra^  stated  the  nature  of  the 
action,  admitted  that  coverture  may  be  given  in  evi-, 
dence  under  the  general  issue  of  non  est  factum^  ai)d 
also,  for  this  argument,  that  if  the  deed  be  void,  the 
covenants  are  also  void ;  but  he  contended,  that  die 
deed  is  sufficient  to  pass  the  fee  under  our  own  sta** 
lute,  and  .read  sect.  13.  of  the  act  regulating  convey*- 
ances,  &c.  '^  that  all  deeds  and  other  conveyance^ 
the  acknowledgment  or  proof  of  which  shall  have 
been  or  hereafter  shall  be  taken  without  this  State^ 
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if  certified  agreeably  to  the  laws  of  the  state,  pro-       summer 
vince  or  kingdom  in  which  it  was  taken,   such  ac-    Wentwortb. 
knowledgment  or  proof  shall  be  as  valid  as  though  jr^^,„,  stat. 
the  same  were  taken  before  some  proper  officer  or  ^^^'  ^-  p-  i^^- 
Court  within  this  State." 

He  then  read  a  statute  of  the  State  of  New-Hamp-  stat  N,  h.  p. 
snire^  where  the  deed  in  question  was  executed  and 
acknowledged,  passed  in  the  year  1780 ;  and  insisted, 
that  the  deed  was  executed  and  acknowledged  agree- 
ably  to  this  act,  and  therefore  valid  to  pass  tlie  fee, 
and  the  covenants  were  therefore  binding. 

IRtchcock^  for  the  defendant.  The  statute  of  A5?ti;- 
Hampshire  does  not  enable  a  feme  covert  to  convey 
real  estate,  but  supposes  a  person  authorised  to  con- 
vey by  common  law.  Besides,  the  proviso  in  that 
act  restricts  the  right  to  convey,  but  in  regulation  of 
dower,  and  therefore  can  have  no  operation  on  this 
deed.  The  deed  must  therefore  be  considered  as 
void ;  and  if  so,  it  is  confessed  the  covenants  are  like- 
wise void. 

Curia  advisare  vult*     In  the  afternoon  sittings, 

The  Court  decided,  that  the  deed  should  not  be 
read  to  the  Jury. 

Verdict  for  defendant  by  consent,  and  motion  in 
arrest  and  for  new  trial,  for  that  the  Court  had  ex- 
cluded in  evidence  the  deed  declared  upon,  con 
trary,  &c. 
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Sumner  And  HOW,  at  tlie  adjourned  term  of  the  Court, 

Wentworth.    JuTiej  A.  D.  1800,  the  motion  in  arrest  of  judgment 
was  argued. 

Daniel  Ctupman^  for  the  motion.  We  shall  now 
contend, 

1st.  That  the  deed  in  question  is  valid ;  and 

241y.  If  not  valid  to  pass  the  land,  the  covenants 
are  binding  on  the  defendant. 

Originally  no  freehold  could  pass  without  livery 
of  seisin.  This  was  found  inconvenient  in  the  coun- 
try of  our  ancestors,  and,  among  a  variety  of  modes 
contrived  by  the  subtlety  of  conveyancers  to  avoid 
this  inconvenience,  that  of  a  Jine  was  introduced, 
which  is  defined  to  be  "  an  agreement  of  the  parties 
on  record,  by  which  lands  are  transferred  from  conu- 
sor to  conusee,  with  or  without  a  render ;  and  this  is 
esteemed  a  conveyance  of  greater  security  than  a 
feoffment,  or  the  investiture  by  liver}'  [of  seisin;] 
but  having  the  constant  and  undoubted  credit  of  a 
Court  to  protect  and  support  it,  and  this  further  con- 
venience and  security,  that  it  does  not  only  transfer 
the  right  of  the  vendor  and  all  claiming  under  him, 
but  likewise  extinguishes  the  right  of  others,  who 
omit  to  make  their  claim  in  due  time.  Bac.  Abr. 
vol.  3.  p.  189.  Our  English  ancestors,  by  bringing 
the  transfer  of  land  upon  the  records  of  their  Courts 
of  Justice,  by  a  fictitious  suit  at  law  avoided  the  livery 
of  seisin.  We  have  adopted  a  more  manly  mode  to 
avoid  the  inconvenience  of  liver}\  We  have  abo- 
lished the  feoffment  by  livery,  established  certain 
offices,  where  our  deeds  being  recorded,  after  being 
conformed  to  certain  prerequisites,    shall  pass    the 
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land.     The  object  of  the  English  fine  is  to  give  the       Sumner 

"  y. 

same  or  greater  notoriety  to  the  transfer  than  was  in-     wcntwonh. 
tended  by  livery  of  seisin.  The  object  of  our  records  ^— — — 
is  the  same.    The  English  doctrine  of  fines  and  reco- 
veries  ought  therefore  to  apply  to  the  construction  of 
our  statute  regulating  the  conveyance  of  real  estate. 

We  find  under  the  English  doctrine  of  fines  and 
recoveries,  sufficient  to  cover  our  whole  case : 

That  a  feme  covert  may  levy  a  fine  with  her  hus- 
band  upon  lands  held  in  her  own  right. 

That  if  baron  and  Jemey  by  fine  sur  concessit,  grant 
land  for  99  years,  and  warrant  the  said  land  during 
the  term,  and  baron  dies,  and  the  grantee  is  evicted 
by  one  who  hath  a  prior  title,  he  may  thereupon  bring 
covenant  against  the  feme^  notwithstanding  she  was 
covert  at  the  time  when  the  fine  was  levied.  Bac. 
Abr.  vol.  1.  p.  496. 

Mr.  Chipman  then  went  more  largely  into  the  con- 
sideration of  the  statute  of  New-Hampshire,  and  in- 
sisted that  the  deed  was  executed  and  acknowledged 
within  the  purview  of  that  act ;  as  in  the  trial  per 
pais. 

Hitchcocky  e  contra.  Our  opponents  have  endea- 
voured to  shew  the  analogy  between  our  statute  re- 
gulating the  conveyance  of  real  estate,  and  the  En- 
glish fine  and  recovery.  They  unfortunately  have 
omitted  one  very  striking  resemblance.  Under  our 
statute  a  feme  covert  cannot  convey  her  inheritance 
without  a  private  examination  by  a  magistrate ;  and 
the  English  authorities  inform  us>  that  if  husband  and 
wife  join  in  a  fine  to  convey  her  own  inheritance,  it 
ought  to  be  received,  if  upon  her  examination  it  ap- 
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) 

Sumner       pcars  to  bc  Voluntar}'  and  free  from  restraint ;  fox* 
Wentwortfau    wherc  she  is  to  convey  or  pass  any  estate  or  interest 

"""~"""~~  either  by  herself  or  jointly  with  her  husband,  there 

she  ought  to  be  examined.  2  Inst.  515.  And  it  is 
worthy  observation,  that  the  very  reason  given  in  the 
books  why  Sijeme  cav^t  cannot  bargain  and  sell  her 
lands  alone,  or  with  her  husband  by  deed  indented 
and  enrolled  is,  that  she  cannot  (in  such  case)  be 

Sme.  Abr.  t^  1.  examined  by  any  Court  without  writ,  and  there  is  no 

"writ  allowed  in  such  case,  as  in  case  of  fines. 

But  it  is  said,  if  the  land  did  not  pass  by  this  deed^ 
still  we  are  holden  by  the  covenants.  If  the  land  did 
not  pass,  what  did  the  joinder  of  xhQfeme  covert  in 
the  deed  amount  to  ?  Could  it  to  any  thing  more 
than  the  signification  of  her  consent  to  her  baron^s 
act  ?  Was  not  the  act  his  own  and  tlie  covenants 
his  own.  Should  not  the  action  have  been  brought 
against  his  legal  representatives?  A  case  is  cited 
where  baron  SLudJeme  grant  land  by  fine  sur  concessit. 
In  such  case  it  is  certain,  although  not  stated,  that  the 
feme  passed  examination.  But  if  she  did  not,  what  is 
the  nature  of  a  fine  sur  concessit  ?  Is  it  to  pass  land 

Bi  Com.  Tol.  %  in  fee  ?  Judge  Blackstone  says  it  is  to  pass  land  for 

p.  o.  o.  j.^^  ^^  years-    Does  it  touch  the  grant  in  the  present 

case? 

Would  it  be  equitable,  that  tlie  purchase- money 
of  the  estate  sold  as  in  the  present  case,  should 
merge,  if  we  may  borrow  a  term  from  the  realty,  \n 
the  husband^s  personal  estate,  which  may  be  ex^ 
pended,  or  if  not,  of  which  the  widow  can  have  only' 
her  thirds,  when  not  debarred  by  jointure  or  will, 
and  she  be  exposed  to  judgment  in  damages  for  the 
whole  breach  of  the  covenants,  which  might  sw^eep 
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bcr  whole  dower,  whilst  the  heirs  at  law.  escape  with       symner 
impunity?    Could  any  action  be  sustained  by  the    Wentworth. 
widow  (in  case  judgment  should  finally  be  rendered  ——'——— 
against  her)  against  the  heirs  to  compel  contribution? 
In  the  trial  to  the  Jury,  we  observed  upon  ihe  sta- 
tute of  New-Hampshire.     We  only  add,  that  the 
Court  have  that  statute  and  our  own  before  them, 
and  are  abundantly  competent  to  give  the  true  con- 
struction to  both. 

Nathaniel  Chipman^  in  support  of  the  motion. 

There  are  two  questions  in  this  cause : 

First.  Whether  the  deed  of  the  feme  covert  is  at- 
tended with  those  formalities  which  make  it  valid. 

Secondly.  Whether,  if  sufficiently  formal  to  con* 
vey  the  land,  the  feme  covert  shall  be  holden  by  the 
covenants. 

If  this  case  depends  on  common  law  principles, 
the  deed  is  not  valid,  as  there  is  no  other  mode  of 
common  law  conveyance  by  a  feme  covert^  than  that 
of  fine  and  recovery.  The  case  then  wholly  depends 
on  the  inquiry,  whether  there  are  any  statute  or  sta- 
tutes regulating  conveyances,  which  operate  on  this 
deefl  to  make  it  valid. 

The  statute  of  New- Hampshire  gives  the  baron 
and  feme  the  power  and*  right  of  conveying  land  in 
the  mode  pointed  out  by  .  that  statute,  to  wit,  by 
Mgning,  sealing,  acknowledging  and  delivering,  and 
this  without  any  other  act,  according  to  the  true  con- 
struction  of  the  statute,  supersedes  any  other  mode 
of  conveyance.  This  construction  is  a  sound  one, 
and  acknowledged  by  the  restricting  clause  of  our  vermtmt  sut 
^tute,  which  contemplates  a  mode  different  from  3^13/'  ^  ^^  ' 

9 
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Sumner       our  own,  to  Wit,  such  modc  as  is  conformable  to  the 

Wentworth.    laws  of  the  State,  province  or  kingdom  in  which  the 

"■""""*"""  deed  is  executed.     If  this  be  the  sound  construction 

of  the  laws  passed  on  this  subject,  this  deed  must  be 

valid,  and  the  question  then  arises  whether  ihejemeco^ 

^    vert  shall  be  bound  by  the  covenants  in  the  deed.  The 

doctrine  cited  from  Bacon^s  Abridgment  we  consider 

to  be  in  point.     It  is  a  mistaken  idea,  that  the  fine 

sur  concessit  is  confined  to  a  grant  for  life  or  years. 

Judge  Blackstone  says  it  is  usually  for  life  or  years ; 

which  implies,  that  it  is  not  always  so ;  but  if  I  am 

Bac,  Abr  voii.  uot  mistaken,  the  case  of  fVbtton  and  Hale,  quoted  in 

2Aeo.  684. 703.  the  margin  of  Bacon* s  Abridgment^  shews  that  grant 

was  in  fee  y  but  the  authority  is  not  present. 

It  is  said  to  be  inequitable  to  recover  damages 
against  the  widow  in  this  action,  and  a  doubt  is  raised 
whether  she  could  compel  contribution'  among  the 
heirs  of  her  late  husband.  This  Court  will  consider 
the  case  sub  judiccj  and  not  perplex  the  present  mo- 
tion  with  the  consideration  and  resolution  of  possible 
cases. 

We  conceive  it  clear,  that  the  deed  was  improperly 
excluded  from  the  Jury,  and  therefore  we  are  entitled 
to  a  trial  de  novo. 

Judgment  of  Court.  New  trial  not  granted.  Mo- 
tion dismissed  with  costs. 

And  now,  on  reviewy  January  term,  A.  D.  1801, 
the  cause  went  again  to  the  Jury.  Exception  was 
again  taken  to  the  deed's  being  read  in  evidence. 
Further  argument  was  heard^  and  the  Court  finally 


JANUARY  TERM,  1801.  59 

decided,  that  die  deed  could  not  be  read  to  the  Jury      Sumner 

V. 

in  support  of  the  plaintifF's  declaration.  Wejitwortii. 


Plaintiif  nonsuited. 


Nathaniel    Chipman^    Darius    Chipman^    Daniel 
Cfupmarij  Amos  Marshy  and  T.  Squires^  for  plain- 


S.  lEtchcacky  S.  Miller,  and  C  Smithy  for  de- 
fendant 


John  N,  Bennet,  Appellee, 

against 
David  Whitney,  Api)ellant. 


THE  attorney  for  the  appellant,  on  the  third  day  Appellant  ai- 
of  the  term,  moved  to  enter  his  appeal.  He  stated,  his  appeal  on 
that  after  the  Court  arose  the  second  day  of  the  term  term,  being^re- 
he  delivered  the  copies  certified  by  the  Clerk  of  the  "^^^  ^^^^^ 
County  Court  to  the  Clerk  of  this  Court ;  and  that  he, 
with  other  counsel  for  the  appellant,  were  detained 
on  their  way  to  Court,  by  the  act  of  Providence. 


Storrsy  for  appellee,  opposed  the  motion  as  repug- 
nant to  the  rule  of  Court,  and  cited  memoriter  the 
case  oi  Daniel  Squire  v.  Daniel  ChipmaUy  before  this 
Court,  where,  on  a  like  motion,  the  Court  decided 
the  appellant  should  not  have  leave  to  enter  his  ap- 
peal. 
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Bcniiet  By  the  Court.     The  inclemency  of  the  season  13 

whitiiey.      singular  and  evident,  and  ought  to  operate  a  reasona- 

-         ble  excuse  for  the  neglect  of  the  appellant.     Let  the 

appellant  enter  his  appeal  without  costs. 


Mathew  Phelps,  Appellee, 

against 

Moses  Goddard  and  Buel  Hitchcock, 

Appellants. 


Combination  to  ATTACH  Moses  Goddard  and  Buel  Hitchcock,  of 
emice  a  citizen  ji^disoH,  in  the  County  of  Addison,  et  al.  to  answer 

wtthin  uie  ju-  '  J  ^ 

risdiction  of     ^j^^q  Mathcw  Phclps,  of  Scw-Hoven,  in  the  same 

another  State  * 

for  the  purpose  Couutv,  ill  a  plea  of  trcspass  on  the  case.  Where- 
hin^  to  be  ar-  upou  the  plaintiff  declares  and  says,  that  at  New- 
ijn!!wiss!*'is^ac.  Hovcn  aforcsaid,  on  the  20th  day  oiJuly,  A.  D.  1798, 
Sl"*debt'for  ^^  *e  plaintiff  then  was,  long  before  had  been,  and 
which  he  is  ar-  g^jji  j^  ^^  inhabitant  of  said  New-Haven;  and  the  said 

rested  is  jusUy 

due.  defendants,  combming,  conspiring  and  confederating 

together  to  wrong  and  injure  the  plaintiff,  did  entice 
and  persuade  the  plaintiff  to  go  to  Crown  Poini, 
within  the  jurisdiction  of  the  State  of  New-York^ 
from  his  home  and  his  friends,  and  fit>m  the  State  of 
which  he  was  an  inhabitant  as  aforesaid ;  and  the 
plaintiff  so  being  fraudulently  enticed  and  persuaded 
from  his  friends  and  acquaintance,  among  strangers 
and  out  of  the  State  of  which  he  was  an  inhabitant  as 
aforesaid,  at  Crown  Point  aforesaid,  in  the  State  of 
AVm-IorA:  afaresaid»  on  the  20tti  day  of  Jufy  afore- 


V. 

Hitchcock. 
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said,  they  procured  the  plaintiff  to  be  arrested  on  a  Fbeips 
process  issued  from  the  Supreme  Court  of  the  State  Goddurd  and 
of  jXexv-  York  aforesaid,  in  the  name  of  one  fVtUiam 
Finch  against  the  plaintiff  on  an  old  demand  in  fa- 
vour of  the  said  WilUam  Finch  against  the  plaintiff 
for  the  sum  of  three  hundred  dollars,  from  the  pay- 
ment of  which  said  demand  of  the  said  William  Finch 
he  the  plaintiff  had  long  before  the  arrest  aforesaid 
been  exonerated  in  this  State  by  the  statute  of  limita- 
tions ;  and  the  plaintiff  being  so  arrested  as  aforesaid, 
on  the  process  aforesaid,  for  such  demand  of  the  said 
fFilHam  as  aforesaid,  was  on  said  process  then  and 
there,  to  wit,  at  Crown  Point  aforesaid,  on  the  same 
20th  day  of  July  aforesaid,  held  a  prisoner  for  the 
q)ace  of  six  hours,  when  the  plaintiff,  for  the  purpose 
of  obtaining  his  discharge  from  said  imprisonment 
at  great  trouble  and  expense  procured  and  entered 
bail  for  his  the  plaintiff's  appearance  in  said  action 
before  the  Supreme  Court  of  the  State  of  New-  York 
aforesaid ;  and  the  plaintiff  further  says,  that  the  said 
Moses ^  Buelet  al.  further  fraudulently  combining  and 
confederating  together  against  the  plaintiff  as  afore- 
said, procured  the  process  so  served  on  the  plaintiff 
as  aforesaid  to  be  retume4  to  the  Supreme  Court  of 
the  State  of  New-  York  as  aforesaid,  and  entered  in 
said  Court,  where  the  same  process  aforesaid  is  yet 
pending,  and  he  the  plaintiff  is  liable,  by  the  laws  of 
the  State  of  New^York  aforesaid  to  have  a  judgment 
of  the  said  Supreme  Court  rendered  against  him  in 
the  process  aforesaid,  for  the  whole  sum  of  the  afore- 
said  demand  so  existing  against  him  by  the  laws  of 
the  State  of  New-York  as  aforesaid,  although  the 
same  demand  had,  long  before  the  confederacy  and 
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Pbetpt  combination  of  the  s£ud  Moses,  Buel,  bcc.  and  dieir 
Godda^and  arrest  of  the  plaintiff  so  made  as  aforesaid,  been 
"^^^'^^  barred  by  the  statute  of  limitations  of  this  State.  By 
reason  of  which  the  plaintiff  hath  been  put  to  great 
cost,  charge,  expense  and  trouble  in  defending  in  the 
action  aforesaid  on  the  process  aforesaid,  on  which  he 
the  plaintiff  was  so  arrested  as  aforesaid,  and  by  the 
fraudulent  combination  and  confederacy  of  the  said 
Mosesy  Buely  &c.  as  aforesaid,  is  injured  and  made 
worse,  as  he  says,  3,000  dollars. 

Goddard  and  Hitchcock  arrested,  and  non  est  as  to 
the  other  confederates. 

At  the  County  Court,  the  cause  went  to  the  Jury 
on  the  general  issue.  Verdict  for  plaintiff,  100  dol- 
lars. Defendants,  gave  notice  they  should  waive 
their  plea  at  the  Supreme  Court,  and  demur  ge- 
nerally to  the  declaration. 

At  this  term,  the  demurrer  was  argued  and  de- 
cided. 

Amos  Marshy  in  support  of  the  demurrer.  This 
is  a  novel  declaration.  If  we  should  search  from  the 
earliest  book  of  entries  to  the  most  modem,  we  shall 
never  find  one  of  this  nature.  It  is  true,  variety  of 
injury  will  continually  produce  a  variety  of  declara- 
tions in  case.  But  then,  to  be  correct,  although  they 
differ  in  allegation,  they  must  be  founded  on  the  great 
and  leading  principles  of  the  law.  This  declaration 
appears  to  be  equally  destitute  of  form  and  principle. 
In  the  present  argument  we  shall  not  descend  to  notice 
the  defects  of  form,  which  may  possibly  be  cured  by 
jeofails ;  but  we  shall  contend  against  the  substance 
of  it. 
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Thb  declaration  allegates,  that  my  clients,  with       nopt 
others,  combining .  and  confederating,  not  with  f6rce    Goddard  and 

-  Hitchoock. 

and  strong  hand,  not  vi  et  armis  and  with  breach  of  ._».^...». 
the  peace,  but  by  enticement^  persuaded  the  plaintiff 
to  go  with  them  within  the  jurisdiction  of  a  neigh- 
bouring State,  and  there  procured  him  to  be — what? 
arrested  to  respond  to  a  just  debt  due  to  one  of  the 
citizens  of  that  State,  and  recoverable  by  its  laws, 
although  barred  by  our  statute  of  limitations*  To 
exhibit  this  novel  declaration  in  all  its  naked  deformi- 
ties, we  have  only  to  apply  to  the  plaintiff  himself. 
Let  us  question  him.  Is  not  the  debt  for  which  you 
were  arrested  due  ?  He  answers  by  his  declaration, 
it  is.  Is  it  not  a  just  debt?  He  coiifesses,  that 
though  an  oldy  yet  it  is  a  debt  justly  due.  Did  my 
clients  assault  you  ?  did  they  batter,  beat  or  wound 
you,  until  you  were  forced  to  pay  it  ?  No ;  but  they 
caused  me  to  answer  for  my  neglect  in  failing  to  pay 
an  honest  debt,  before  one  of  the  most  upright  and 
intelligent  State  Courts  in  the  Union.  Of  what,  then, 
do  you  complain  ?  Hear  his  reply  from  the  declara- 
tion itself:  **  By  the  law  of  the  State  where  I  reside, 
my  creditor  is  for  ever  barred  from  bringing  any  ac- 
tion against  me  ,to  compel  me  to  pay  this  just  de- 
mand ;  and  I  had  hoped,  under  the  letter  of  our  sta- 
tute of  limitations,  to  defraud  my  creditor  of  his  pro- 
perty ;  and  now  your  clients  have  enticed  me  to  act 
like  an  honest  man,  and  I  am  persuaded  this  Court 
will  make  them  respond  in  damages  for  this  grievous 
wrong.'* 

Is  not  this  substantially  the  language  of  the  decla- 
ration ?  But  let  me  ask  seriously,  is  it  a  language 
which  ought  to  be  heard  in  this  Court  of  Justice  ?    I 
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Phdps  have  ever  been  taught,  that  he  who  crieth  for  jusdce 

GoddArd  and  agsuiist  Others,  should  first  do  justice  himself. 

Hitchcock. 


Miller^  e  contra.  It  b  true  our  declaration  is  new, 
but  certainly  it  is  incorrect  to  assert,  that  it  is  not 
founded  on  principle.  To  every  possible  injury  the 
law  supplies  a  possible  and  adequate  redress.  Here 
is  an  injury  sustained  by  the  plaintiff  inflicted  upon 
him  by  the  combination  and  deceit  of  the  defendants 
and  their  associates ;  and  shall  it  be  held,  that  he  has 
no  remedy.  It  is  true,  we  can  find  no  precedents  in 
our  books  of  entries :  but  the  reason  is  plain ;  such 
an  injury  could  not  have  been  inflicted  in  England; 
it  grows  out  of  the  state  sovereignties.  Here  we  have 
seventeen  sovereignties,  independent  of  each  other 
as  to  their  internal  regulations  and  municipal  laws. 
Their  laws  operating  on  contracts  are  various.  In 
one  State  an  action  upon  a  species  of  contract  is  li- 
mited to  a  lesser,  in  another  to  a  more  extended  term 
of  years.  In  transitory  actions  limited  by  statute  in 
one  State,  and  not  barred  in  another,  it  is  to  be  ex- 
pected that  the  creditor  will  prosecute  for  judgment 
in  that  where  his  demand  is  recoverable,  if  he  can 
bring  the  debtor  within  process,  'f  his  often  operates 
hardly  upon  him,  who  may  be  compelled  to  respond 
a  demand  in  a  sister  State,  when  he  is  debarred  from 
recovering  a  demand  of  the  same  age  and  nature  in 
his  own.  It  is  to  be  segretted  that  provision  was  not 
made  in  the  Federal  Constitution  to  enable  the  Legis- 
lature of  the  Union  to  establish  some  uniform  system 
of  limitation  of  civil  actions,  if  not  on  torts  on  con- 
tracts. As  it  is,  the  subject  has  often  occupied  the 
attention  of  the  various  State  Judiciaries.     In  some 
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States  the  Judges  .have  decided,  that  tht  leit  Idti       Phelps 

V. 

where  the  contract  was  made  should  govern;  in  Goddardand 
others  they  have  considered  both  the  action  and  the  ' 
contract  transitory,  ahd  have  objected  a  contract 
made  in  another  State  to  the  laws  of  their  own.  In 
other  States — but  it  is  unnecessary  to  state  the  various 
decisions  in  the  different  States  in  tlie  Union.  Among 
these  jarring  decisions,  we  in  this  St^te  have  an  equal 
right  to  our  opinion*  Our  Legislature  have  a  sove- 
reign right  to  enact  statutes  of  limitation.  Our  Su- 
preme Court  will,  we  trust,  consider  that  it  is  the 
great  object  of  their  appointment  to  carry  the  laws  of 
the  Legislature  into  effect ;  and  it  is  the  right  of  the 
citizens  to  be  protected  by  those  laws.  If  an  action 
is  limited  by  our  laWs,  he  who  abides  within  our  ju- 
risdiction can  never  be  exposed  to  such  action ;  and 
they  who  combine  to  entice  him  within  a  jurisdiction 
where  the  action  is  not  limited,  shall  respond  iii  da- 
mages. This  doctrine  is  not  entirely  hovel.  In 
Roofs  Reports^  p.  59.  we  find  a  case  of  David  Lea- 
vitt  and  two  others  v.  Peter  Sherman^  which  shews, 
that  the  Supreme  Court  in  Connecticut  considered  an 
action  of  this  nature  would  lie,  although  the  Court 
decided  that  the  demurrer  was  sufficient^  upon  the 
exception  there  taken,  viz.  tliat  one  of  the  plaintiffs, 
who  was  not  arrested,  joined  in  the  action  with  two 

others  who  were. 

The  present  action  is  not  brought  against  the  cre- 
ditor who  was  in  pursuit  of  his  debt,  against  the 
officer  executing  a  legal  precept ;  but  against  men, 
strangers  to  the  contract,  but  neighbours  to  the  plain- 
tiff,  probably  bribed  to  entice  their  unwary  and  unof 
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Phelps       fending  neighbour  into  a  scene  of  costs,  vexation  and 


Goddapd  and     trouble. 
Hitchcr>ck. 


Court.  Read  to  us  authorities  to  shew,  that  merely 
enticing  a  person  to  become  obnoxious  to  civil  pro- 
cess for  a  just  demand,  is  actionable. 

Miller.  With  submission,  this  is  not  a  just, 
that  is,  a  legal  demand.  We  wish  to  know  where 
the  line  shall  be  drawn. 

Court.  If  personal  force  is  applied,  an  action  of 
trespass  vi  et  armis  will  lie ;  and  the  Court  will  be 
very  liberal  in  their  inquiry  after  consequential  da- 
mages. But  you  have  allegated  no  force.  You  may 
at  least  shew  some  analogous  cases,  if  any  exist 

Daniel  Chipman.  We  have  already  stated  that 
the  case  is  novel,  and  we  can  shew  no  precedent. 
•But  we  argue  from  the  nature  of  the  thing.  The  de- 
claration exhibits  a  peaceable  citizen  engaged  at 
home  in  his  domestic  concerns,  not  concealed  either 
in  person  or  property  from  his  creditors,  but  amena- 
ble at  all  times  to  the  laws  of  the  government  which 
he  renders  his  taxes  and  personal  services  to  support. 
If  such  a  man  is  enticed  into  a  foreign  jurisdiction, 
and  there  exposed  to  all  the  costs,  inconveniences 
and  vexations  of  a  lawsuit  among  strangers,  by  the 
combination  and  deceit  of  his  neighbours,  who  being 
strangers  to  the  suit,  to  suppose  them  bribed  is  at- 
tributing the  best  possible  motive  to  their  conduct. 
If  such  an  event  takes  place,  the  moral  sense  rises 
against  it.     We  feel  that  the  man  is  injured,  and  all 
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see,  that  from  the  common  principle  of  justice  he-       vueips 

ought  to  liave  redress*  Goddard  aiuL 

Hitchcock. 


Cauri.     But  if  the  debt  is  bonajide. 

Ctnpman.  With  submission  we  conceive,  that  if 
the  debt  is  honest,  it  makes  no  odds.  We  have 
wholesome  laws,  and  our  citizens  are  entitled  to  their 
protection ;  and  I  have  no  idea  that  the  defendants 
shall  be  permitted  to  take  us  from  this  State,  and  say, 
"  We  will  take  you  from  a  land  where  no  justice  is 
iijund,  and  carry  you  where  it  is  well  administered.'' 
If  dus  action  will  not  lie,  neither  will  an  action,  if  a 
citizen  were  enticed  to  Europe^  and  there  made  liable 
to  decision  upon  a  contract  made  here  under  some 
usage  or  practice  which  might  run  counter  to  all  our 
ideas  of  justice,  and  to  the  very  intention  of  the  par- 
ties contracting. 

We  have  ever  been  taught  that  the  law  abhors 
deceit.  Why  should  it  be  made  to  countenance  it 
in  this  instance  ?  If  this  demurrer  prevails,  will  it 
not  be  sanctioning  fraud  by  law  ?  If  our  client  had 
concealed  himself  or  property,  there  might  have  been 
possibly  some  excuse  for  some  kind  of  art  in  enticing 
him  into  daylight. 

This  declaration  is  in  the  nature  of  an  action  of 
conspiracy,  and  there  is  surely  sufficient  set  forth  in 
it,  to  sustain  it  on  demurrer.  If  there  is  but  a  trivial 
injury  sustained,  this  should  not  operate  in  demurrer. 
Let  the  quantum  be  the  object  of  inquiry  after  da- 
mages. We  shall  shew,  if  permitted,  under  this  de- 
claration, the  combination  of  the  defendants  and  their 
confederates,  and  the  injury  we  have  suffered  by  be- 
ing enticed  from  the  protection  of  our  own  laws, 
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Pb*ip«       within  a  foreign  jurisdiction.  If  the  demand  of  JFtnck 
Goddard  and   is  just,  which  is  the  pretence  for  this  violation  of  our 

Hi  tell  cock* 

,.  rights,  is  it  therefore  no  injury  to  be  compelled  to 

attend  a  Court  at  a  great  dis^ce,  to  be  subjected  to 
the  necessary  and  augmented  expenses  in  a  strange 
land,  to  say  nothing  of  the  fees  of  advocates,  which 
are  known  to  be  much  greater  than  in  our  own 


]  Courts. 

I 


Darius  ChipmuTiy  for  the  demurrant.  Our  oppo- 
nents having  argued  themselves  into  the  opinion  that 
there  is  no  substance  in  their  declaration,  now  seeip 
determined  to  rely  upon  the  form.  The  declaration 
is  said  to  be  in  the  nature  of  an  action  of  conspiracy^ 
and  that  there  is  sufficient  to  sustain  it  in  the  very 
language  of  it.  Every  sufficient  declaration  in  tres- 
pass on  the  case  must  set  forth  an  injury  sustained  by 
the  plaintiff,  and  make  out  a  case  for  which  an  action 
will  lie.  The  merely  stating  that  the  defendants 
have  confederated  and  combined,  unless  some  inju- 
rious and  unlawful  act  is  stated  as  the  consequence  of 
their  combination  and  confederacy,  is  of  no  more  avail 
than  if  the  plaintiff  had  allegated  tliat  defendants  had 
(confederated  and  combined  to  feed  and  clothe  the 
plaintiff.  The  gist  of  the  action  of  conspiracy  is  an 
injury  sustained  as  the  effect  of  it.  Here  is  none  set 
forth,  unless  the  exposing  a  man  to  justice  is  an  in- 
jury. 

After  so  much  has  been  said  of  the  just  abhorrence 
in  which  the  law  holds  deceit,  it  seems  confessed  that 
tliere  is  a  certain  piafraus  at  which  my  brother  Chip- 
marCs  morality  does  not  revolt.  He  acknowledges, 
that  if  the  plaintiff  had  concealed  himself  and  property, 
Qome  kind  of  deceit  might  have  been  lawfully  used  to 
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entice  him  into  daylight     But  where  is   the  dif-       Pbdps 
lerence  ?  In  this  case  were  not  the  plaintiff  and  his  God4ard  and 
property  eflfectually  concealed  from  his  creditor ?  He       '^ 
had  not,  it  is  true,  hidden  himself  in  the  caves  of  the 
rocks,  but  he  had  completely  concealed  himself  from 
his  honest  creditor  under  the  dark  cloud  of  our  limi- 
tation statute. 

But  wherein  consists  the  moral  turpitude  of  the 
deceit  allegated  to  have  been  practised;  for  the  charge 
of  bribery  is  dehors  the  record.  /  should  esteem  it  a 
moral  duty  to  assist  an  honest  creditor  in  recovering 
a  bonajide  debt. 

It  b  said  this  action  is  not  brought  against  the  cre- 
ditor or  officer  making  the  arrest;  conceding,  I  pre- 
sume, that  it  could  not  be  maintdned  against  either 
of  them.  But  if  the  act  was  legal  in  them,  is  it  not 
in  my  clients,  their  servants  ? 

But  if  this  declaration  should  be  sustained,  what  is 
to  be  the  measure  of  damages  ?  Shall  it  be  Finches 
demand?  The  action  upon  that  demand,  we  learn 
from  the  declaration,  is  now  pending  in  the  Supreme 
Court  of  the  State  of  New-York.  The  writ  may 
abate,  or  judgment  may  be  for  the  present  plaintiff; 
or  if  judgment  for  Finch,  it  may  be  reversed  by  error. 
Can  we  now  know  what  will  be  the  quantum  of  da 
mages  in  that  suit  ?  If  we  could,  is  it  right  that  my 
clients  should  respond  it  in  damages  under  the  pre- 
sent suit  ? 

It  is  said,  costs  will  accrue  in  that  suit,  and  ad- 
vocates' fees  will  be  great,  and  ex|)enses  of  attendin 
Court  wUl  be  heavy.    But  if  these  are  taken  into  con- 
sideration  in  the  inquiry  after  damages  in  this  suit, 
fV'ould  iiot  such  items  be  the  foundation  of  an  action 
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Phelps       in  every  case  where  a  citizen  of  this  State  seeks  re- 
Coddard  and   dress  against  his  fellow-citizen '  in  another  State^ 
^^  '    where  the  expense  of  living,  costs  of  0>urt,  and  fees 
of  advocates,  may  be  higher  than  in  this  State  ? 

The  case  cited  from  Ba(4^s  Reports  does  not  touch 
the  present  case. 

On  the  whole,  we  consider  that  the  plaintiflf,  in  the 
declaration  in  question,  has  set  forth  no  cause  oi  ac- 
tion. If  he  has  counted  on  any  damage  sustained,  it 
is  damnum  absque  injuria* 

The  Chief  Judge  delivered  the  ophiion  of  the 
Court. 

It  is  to  be  regretted,  that  so  wide  a  difference  in 
the  laws  of  the  respective  States  of  the  Union,  and 
of  the  decbions  of  their  Courts  upon  similar  subjects, 
exist.  It  often  operates  to  the  detriment  of  suitors. 
It  is  to  be  hoped,  that  at  some  not  far  distant  day,  the 
publication  of  reports  of  decisions  in  the  State  Courts 
will  effect  a  greater  uniformity  in  law  and  decision. 
Until  then,  nought  remains  but  for  each  State  to  pro- 
mulgate such  laws  as  meet  the  sense  and  habits  of  its 
own  citizens,  and  for  each  State  Judiciary  to  admi- 
nister them  faithfully. 

The  Court  are  not  prepared  to  say  that  they  would 
sustain  an  action  as  against  Finch  the  creditor,  who 
had  undoubtedly  a  right  to  give  the  preference  to  his 
own  State  laws  and  Court,  to  obtain  payment  from 
the  present  plaintiff  of  a  bona  fide  debt  recoverable  in 
that  State,  but  limited  in  ours. 

But  the  present  defendants  were  strangers  to  the 
contract,  had  no  interest  in  the  suit  instituted  to  com- 
pel the  fulfilment  of  it,  and  were  fellow  citizens  with 
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the  pkin^ff.     It  certainly  is  not  for  the  peace  of  so-       Pheipi 
ciety  to  sanction  combinations  to  entice  our  fellow-    Goddard  and 

Hitchcock* 

citizens  within  the  jurisdiction  of  other  States,  and  , 
the  process  of  their  Courts,     The  law  abhors  deceit, 
and  h  is  to  be  hoped  that  our  halls  of  justice  will  be 
the  last  places  polluted  with  the  maxim  of  modem 
ethics,  that  the  end  justifies  the  means. 

The  laws  of  the  Union,  and  those  of  our  own  State, 
provide  for  the  apprehension  and  removal  out  of  the 
State,  of  persons  charged  with  crimes  committed  in 
another  State ;  but  they  have  made  no  such  provision 
in  civil  process. 

Let  judgment  be  entered  that  the  declaration  is 
sufficient,  and  that  the  defendants  answer  oven 

S.  Miller  and  Daniel  Chipman^  for  plaintiff. 
Amos  Marsh  and  Darius  Chipman^  for  defendants. 
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Asa  Farnum  et  al.  Appellants^ 

against 
Solomon  Barnum  etaU  Appellees 

«i  case  upon  PLAINTIFFS  declare,  that  the  defendants,  on 
tnct,  it  may  be  the  17th  of  May,  Yl^l,  in  consideration  that  the. 
dence  to  the  plaintiffs  forcbore  to  prosecute  Sohmon  Bamum  for 
rtaSldiiy  ^w«n'  divcTS  sums  duc  from  said  Sohmon  to  them,  the 
§2^[jJ2SiL  ^^  amount  thereof  thereafter  to  be  ascertained  by  and 

between  the  said  Solomon  and  the  plaintiffs,  if  said 
Sohmon  did  not  pay  such  sums  within  two  years 
from  the  day  last  mentioned,  they  the  defendants 


RlXTlAND  COUNTY,  he  73 

WOiild  pay  on  demand ;  that  on  the  19th  of  February ^   ^amum  ct  al. 
1798,  Solomon  Bamum  and  the  plaintiffa  did  com-    BamumetaL 
pute  and  ascertain  such  sums,  and  there  were  found  -^— — — 
due  to  the  plaintiffs,  1,556  dols.  70  cts.  of  which  the 
defendants  on  the  same  day  had  notice ;  that  the  plain^^ 
tiffs  did  forbear  to  prosecute  Solomon  Bamum,  and 
that  he  neglected  to  pay  said  sum ;  that  the  two  years 
had  elapsed,  and  defendants  had  due  notice,  and  had 
neglected,  &c.    All  which  will  more  fully  appear  by 
the  defendants'  memorandum  in  writing  dated  the 
17th  of -May,  1797- 

General  issue  joined,  and  the  cause  put  to  the 
Jury. 

Plaintiffs  now  offered  the  following  writing  in  evi- 
dence : 

Know  all  men  by  these  presents,  that  we,  Solomon 
Bamumy  Thomas  Bamum,  Jabez  Bamum,  Zacheiis 
Bamum,  and  Philip  Smith,  all,  Sec.  are  held  and  stand 
ftrmly  bound  unto  Asa  Famum,  Oliver  Root,  and 
Jonas  Abbot,  of,  &c.  merchants  trading  in  company 
by  the  name  of  Famum,  Abbot  £sf  Root,  in  the  sum 
of  one  thousand  pounds  lawful  money,  for  the  pay* 
ment  of  which  we  bind  ourselves,  our  heirs  and  as- 
signs, by  these  presents,  dated  at  Shoreham  this  17th 
day  oi  May,  1797.  The  condition  of  the  above  bond 
is,  however,  such,  that  whereas  Solomon  Bamum,  of> 
Sec.  now  stands  indebted  to  the  above  mentioned  Asa 
Famum,  Oliver  Root,  and  Jonas  Abbot,  for  certain 
sums  of  money,  as  will  appear  by  his  the  said  Sole- 
mcn^s  notes  executed  to  the  said  Famum,  Abbot  &f 
Root,  at  divers  times,  and  also  by  their  books;  all  of 
which,  if  the  said  Solomon  or  his  assigns  do  well  and 
truly  pay  or  cause  to  be  paid  unto  the  above-named 

10 
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Famum  ct  ai.  Famum^  Abbot  fe?  Root^  their  heirs  and  assigns,  the 
Bamum  et  ai.  fuU  and  just  sum  or  sums  of  money,  which,  on  an  ad- 
justment of  accounts,  appear  to  be  due  to  diem  the  said 
Famum,  Abbot  £sP  Root,  with  the  lawful  interest,  so 
fast  as  the  said  Sohmon  can,  using  every  effect  which 
shall  mostly  facilitate  the  payment  to  them  die  said 
Famum,  Abbot  &P  Root,  from  time  to  time,  the  last 
payment  of  which  is  to  complete  the  full  sums  which 
shall  appear  to  be  due,  is  not  to  exceed  two  years 
from  the  date  above :  then  this  bond  to  be  void,  other- 
wise,  &c. 

Subscribed  by  the  four  Bamums  and  Philip  Smith, 
but  not  sealed. 

Benson,  February  19th,  1798.  Then,  on  a  settle- 
ment between  the  aforesaid  Famum,  Abbot  &f  Root, 
and  Solomon  Baimum,  there  is  found  due  from  the 
said  Solomon,  1,556  70-100  dollars,  for  which  the 
said  Solomon  hath  given  his  note  to  Asa  Famum;  the 
payment  of  which  we  hold  ourseh'es  bound  to  pay  on 
his  failing  or  neglecting  to  pay  the  same  when^there- 
unto  called  on,  provided  we  are  not  called  upon  be- 
fore the  15di  day  oi  May,  1799. 

Subscribed  by  tlie  four  Bamums  and  Philip  Smith, 
and  indorsed. 

Daniel  Clupman^  for  defendants,  objected  to  the 
writing  being  read  to  the  Jury, 

This  writing  appears  not  to  be  under  seal.  If  that 
had  been  the  case,  we  might  have  been  estopped  from 
impeaching  an  instrument  upon  the  present  grounds 
of  exception,  to  which  the  rules  of  law  had  annexed 
a  technical  importance.  Instruments  of  the  loose 
nature  of  the  present,  die  law  exposes  to  a  strict  scru- 
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liny,  and  there  must  be  found  on  the  face  of  them  Fumum  et  ai. 
all  the  features  of  a  legal  contract  We  except  to  Bamum  et  ai. 
tills,  ■ 

First.  Because  it  does  not  appear  that  there  is  any 
consideration  for  the  promise  purported  to  have  been 
made,  it  is  a  mere  nudum  pactum.  The  only  sem- 
blance of  consideration  is  a  forbearance  of  suits  ge- 
nerally.  Such  general  considerations  cannot  operate 
inlaw. 

Secondly.  The  promise  contained  in  the  paper  va- 
ries from  the  promise  alleged  in  the  declaration.  The 
promise  in  the  paper  is  grounded  on  the  reasonable 
exertions  of  Solomon  Bamum .  If  he  did  not  make 
payment,  plaintiffs  might  call  upon  him  at  any  time ; 
and  if  two  years  elapsed,  and  he  did  not  make  pay- 
ment, then  the  defendants  assumed. 

The  promise  declared  upon  is,  that  if  Solomon 
Bamum  did  not  pay  such  sums  within  two  years  from 
a  certain  day,  the  defendants  would  pay  on  demand. 

Thirdly.  It  appears  by  an  indorsement  on  the 
writing  in  question,  that  by  computation  by  the  plain- 
tiffs and  Solomon  Barnum^  there  was  found  due  to  the 
plaintiffs  on  settiement  on  the  19th  oi  February^  1798, 
1,556  dols.  70  cts. ;  that  Solomon  Bamum  gave  his 
note  for  that  sum  to  Asa  Famum,  and  the  other  de- 
fendants gave  their  assurance  for  the  payment  of  this 
note.  This  certainly  extinguished  the  first  promise, 
which  is  that  declared  on. 

Israel  Smithy  for  the  plaintiffs.  These  exceptions 
are  matters  to  be  considered  by  the  Jury,  not  by  the 
Bench.  There  can  be  no  question  but  here  are  the 
right  parties.    Whether  the  construction  of  the  pro- 
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Paniuni  et  ai,  misc  declared  upon  be  different  from  what  is  ui6i8te4 

Bamum  et  ai.  upoD  by  the  plauitiffg,  is  a  matter  of  fact  for  the  Jury. 

""—■""""'"""  Part  of  the  promise  is  reduced  to  ^Titing^ ;  part  rests 

on  parol  testimony.  Surely  a  promise  may  be  re- 
duced to  writing,  and  the  consideration  omitted  and 
afterwards  substantiated  by  parol  evidence.  If,  in  a 
promissory  note,  the  words  ^'  value  received"  should 
be  omitted,  might  not  the  consideration  of  such  note 
be  shewn  by  parol  testimony  ? 

To  the  second  exception  we  reply :  It  is  a  rule  of 
law,  that  actions  upon  covenants  reduced  to  writing 
may  be  brought  on  the  covenants,  or  on  the  penal 
part;  so,  by  parity  of  reason,  we  may  bring  this  action 
upon  the  parol  or  written  part  of  this  promise  :  but 
we  can  discern  no  variance  in  the  promise  declared 
upon,  and  the  promise  in  the  instrument  oSered  in 
evidence.  By  a  fair  construction  of  both,  Solomon 
Bamum  was  to  have  two  years  to  make  payment,  and 
so  £ist  within  the  two  years  as  he  could,  which  was 
to  rest  on  himself.  In  case  of  Solomon  Bamum^t 
failure  at  the  expiration  of  two  years,  the  defendants 
were  to  be  liable,  and  no  suits  were  to  be  brought  in 
the  mean  while. 

But  our  opponents  say,  thirdly,  that  they  discover 
in  the  indorsement  upon  the  instrument,  that  a  pro- 
missory note  has  been  executed  by  Solomon  Bamum 
to  Asa  Farnum  only;  and  this  operates  an  extin- 
guishment of  the  joint  demand  of  the  present  plain- 
tiffs. But  the  instrument  which  we  offer  speaks  of  a 
sum  uncertain,  which  was  to  be  ascertained*  The 
adjustment  indorsed  on  the  same  paper  was  in  pur- 
suance of  the  spirit  of  the  contract.  It  was  nece$sary 
that  such  adjustment  should  take  place,  in  order  to 
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mtke  the  dcfend^ts  liable*  A  note  is  made  to  ^sa 
Famum^  one  of  the  plaintiffs,  but  must  it  not  be 
considered  as  made  to  him  in  trust  for  the  use  of  the 
others.  The  simple  statement  of  the  case  is,  that  the 
defendants  promised  to  pay  the  debts  of  one  of  them 
in  consideration  of  forbearance ;  the  sum  uncertain, 
wA  to  be  reduced  to  certainty  by  a  computation  to  be 
made  by  the  plaintiffs  and  the  debtor ;  the  computa- 
tion b  made,  the  sum  ascertained,  and  a  memoran- 
dum in  writing  in  the  £;Hin  <^  a  pix)missoiy  note 
giyen  to  one  of  the  plaiii!ti&,  and  aU  the  defendants 
engi^  to  pay  the  contents  of  die  note,  being  the 
sum  ascertained  by  the  indorsement,  which  is  but 
affirming  the  promise  of  their  primary  contract*  Does 
thb  extinguish  the  promise  declared  upon  ?  Can  ac- 
cord be  pleaded  without  satisfaction  ?  Was  a  mere 
charge  of  security,  if  we  consider  it  in  this  light,  ever 
considered  as  payment  ? 

The  doctrine  of  extinguishment  is  clean  The  ge- 
neral rule  is,  that  a  creditor  accepting  a  higher  secu- 
rity than  he  had  befc»^,  is  an  extinguishment  of  the 
first  debt ;  as  if  a  creditor  by  simple  contrskct  accepts 
an  oUigation,  this  extinguishes  the  simple  contract 
debt. 

But  the  accepting  a  security  of  an  inferior  nature, 
is  by  no  means  an  extinguishment  of  the  first  debt ; 
as  if  a  bond  be  given  in  satisfiiction  of  a  judgment. 

Also  the  accepting  of  a  security  of  equal  degree^ 
which  at  the  worst  is  our  case,  is  no  extinguishment 
of  the  first  debt. 


FamunctaL 

▼. 
Bamum  et  «1. 


Bcc»  Ahfm  Tol.  3* 


£V0.7ac.  p.  649^ 

650. 

BrannL  p.  39* 


Cro,   Hiis,   p, 
304.  736,  727. 
Brovmi,  74* 
1  Bwr.  9. 
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Fanram  et  ai.  Hall,  Judge.  The  point  which  labours  with  me 
Btrnum  et  aL  is  the  alleged  variance  between  the  promise  declared 
"  upon,  and  that  contained  in  the  writing  offered  in* 

evidence.    If  they  substantially  differ,  the  paper  ad- 
duced cannot  be  read  in  evidence. 

Daniel  Chipman.  If  a  man  brings  an  action  upon 
a  written  contract,  he  must  produce  a  writing  con- 
formable to  his  statement  in  his  declaration,  and  not 
be  allowed  to  produce  a  writing  which  contains  ex- 
trinsic matters,  which  require  to  be  buttressed  by 
parol  testimony.  The  facts  are  immaterial,  but  as 
they  shew  a  variance  ;  and  to  this  purpose  we  men- 
tioned the  note  given  by  Barnum  to  Farnum.  Ques- 
tions of  construction  of  contracts  may  be  proper  for 
a  Jury ;  but  here  the  question  is  not  whether  their  or  , 
our  construction  is  better,  but  whether  there  is  a  va- 
riance in  the  promise  declared  on  and  the  promise* 
in  the  writing  produced.  We  did  not  mean  to  rely 
upon  the  doctrine  of  extinguishment  of  debts.  The 
note  from  Barnum  to  Famum  was  mentioned  merely 
to  shew  tlie  variance.  But  surely,  if  the  defendants 
in  this  case  had  given  a  promissory  note  to  the  plain- 
tiffs, containing  the  sum  adjusted,  it  would  have  ex- 
tinguished the  contract  declared  upon. 

By  the  Court  Let  the  writing  be  read  to  the 
Jury.  It  appears  to  be  substantially  the  same  with 
that  proferted  in  the  declaration.    Hesitante  Hall. 

Israel  Smithy  for  plaintiffs. 
Daniel  Chipman^  for  defendants. 
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Drake 
▼. 

Collins. 


Jasper  L.  Drake,  Appellant, 

against 
Nathaniel  Collins,  Appellee. 


THE  plaintiff  declared  on  the  following  promis-  a  promisgory 

note  deposited 

SOiy  note  :  with    arbitm- 

Januaty  24th,  1798.  "^i  "t'do«l! 

For  value  received,  I  promise  to  pay  Jasper  L.  mount*o/tbeLr 

Drake  eighty  dollars ;  as  witness  my  hand,  9.wud,  is  void. 

Nathaniel  CoUin^* 


General  issue  found,  and  cause  to  the  Jury. 

Israel  Smithy  for  the  plaintiff,  stated  this  to  be  what 
is  commonly  called  an  arbitration  note.  Some  dis- 
pute had  arisen  between  the  parties,  who  agreed  to 
submit  their  differences  to  arbitrators  indifferently 
chosen ;  that  a  day  and  place  were  agreed  upon  for 
the  arbitrators  to  meet.  Cross  promissory  notes  of 
equal  tenor  and  date  were  made  by  the  parties,  and 
deposited  with  the  arbit;rators,  with  power  according 
to  the  submission  to  reduce  by  indorsement  the  note 
made  by  him  against  whom  the  award  might  be 
made,  to  such  sum  as  should  be  found  due  by  the 
arbitrators,  and  to  deliver  the  same  with  his  own  note 
to  the  other  party.  That  the  note  declared  upon  was 
one  of  these  notes.  That  the  arbitrators  met  on  the 
day  and  place  appointed.  The  parties  appeared, 
when  Collins  objected  to  proceeding  to  business,  al- 
leging that  his  witnesses  were  not  present,  and  that  it 
was  too  late  in  the  day  for  him  to  procure  them.  The 
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tMkt       parties  then  agreed  that  the  matters  in  dispute  should 

CoiUns.       be  submitted  to  the  arbitrators  upon  their  own  state- 

■""^"""^  ment ;  and  if  either  was  discontented  with  the  award, 

he  should  be  entitled  to  a  rehearing  the  next  day,  when 
he  might  produce  his  witnesses.  They  accordingly 
submitted  the  matter  in  dispute  to  the  arbitrators, 
who  published  their  a\vard«  ColHns  declared  hiMtelf 
discontented.  The  arbitrators  convened  the  next  day, 
at  the  same  place.  Collins  did  not  appear  to  claim  a 
new  hearing*  The  arbitrators  reduced  the  note  de- 
clared upon  to  the  sum  found  due  to  the  plaintiff  by 
their  award,  and  delivered  the  note,  together  with  his 
own,  to  him,  according  to  the  terms  of  the  submis-^ 
sion.  And  to  recover  the  contents  of  this  promissoiy 
note,  his  client  had  brought  the  present  suit. 

Chief  Judge.  If  this  statement  be  correct,  and 
this  note  was  given  to  abide  the  award  of  arbitrators 
in  the  mode  stated,  it  has  been  settled  by  the  Court, 
that  such  notes  are  void. 

Darius  Chipman,  for  the  plaintiff.  Can  this  b6 
taken  advantage  of  under  the  general  issue  ? 

Chief  Judge.  It  goes  to  the  consideration  of  the 
note,  and  may  be  taken  advantage  of  under  the  ge- 
neral  issue*  It  is  a  question,  whether,  after  coi^cs* 
sion  dnd  judgment  to  enforce  an  arbitration  award, 
such  judgment  would  not  be  set  aside. 

Hail,  Judge.  I  do  not  consider  arbitratkm  notes 
ipso  fact6  voidy  but  voidable.     I  conceive  that  the 
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award  tad  every  other  circumstance  may  be  gcme       Drake 
into  under  the  general  issue.  Coiiins. 


Chief  Judge.  I  carry  the  principle  further.  I  con- 
aider  such  notes  as  void  for  want  of  consideration ; 
but  the  fact,  whether  arbitration  note  or  not,  may  be 
left  to  the  Jury. 

Smith,  Judge.  When  thb  subject  was  first  start- 
ed, I  was  rather  inclined  to  be  in  opinion  with  my 
brother  Hall,  that  arbitration  notes,  as  they  are 
styled,  are  not  in  themselves  t;ofe/,  but  merely  voicfe^ 
He;  that  when  a  suit  is  commenced  upon  such  note, 
the  defendant  under  the  general  issue  must  first  shew 
that  the  note  declared  upon  is  of  this  nature,  and  then 
may  be  let  in  to  impeach  the  submission,  the  con- 
duct of  the  parties  and  of  the  arbitrators,  the  award— 
every  circumstance  relative  to  the  transaction;  But 
if  this  doctrine  has  been  done  away  by  repeated  de- 
cisions, as  stated  by  the  Chief  Justice,  I  should  think 
it  my  duty  to  acquiesce  in  such  decisions,  although 
none  such  ever  came  to  my  knowledge,  and  such  de- 
cisions  must  have  been  made  before  I  had  the  ho- 
nour  of  a  seat  on  this  bench. 

Witnesses  were  now  4%vom,  who  established  the 
facts  substantially,  as  stated  by  tlie  leading  counsel 
for  the  plaintiff. 

The  Chief  Judge,  in  his  charge  to  the  Jury,  ob< 
served,  that  the  note  was  prima  facie  evidence  of  a 
legal  demand  by  plaintiff  against  the  defendant ;  that 
there  were  two  points  m^e  in  the  defence : 

11  ^ 


* 
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Drake 

V. 

Collins. 
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First.  That  it  was  an  arbitration  note,  and  as  such 
not  recoverable  by  law. 

Secondly.  That  if  recoverable  as  an  arbitration 
note,  y^t  there  were  circumstances  attending  ihe  ar- 
bitration which  inhibited  the  plaintiff  from  reco- 
vering. 

If  they  were  convinced  this  was  an  arbitration  note, 
they  must  find  a  verdict  for  the  defendant ;  for  it  had 
been  decided  before  and  since  he  came  upon  the 
bench,  that  such  notes  are  in  themselves  void,  there 
being  no  legal  consideration  in  them. 

As  to  the  second  point,  he  believed  the  Jurors 
would  have  no  occasion  to  make  it  the  subject  of 
their  inquiry.  If,  however,  they  inclined  to  consider 
it,  they  had  heard  the  evidence,  and  might  apply  it  to 
the  cause. 


Verdict  for  defendant. 


Israel  Smitii  and  Darius  Chipman,  for  plaintiff. 


'.V 


^ 
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Chipman 

V. 

Sawyer. 

Darius  Chipman,  Appellee,  " 

against 
James  Sawyer,  Sheriff  of  Chittenden  County. 

DEBT  on  an  escape.  Nominal  plain- 

,  ,  tiff  ill    eject- 

Summon  James  Sawr/er^  Esquire,  sheriff  of  Chit-  "^^"^  cannot 

J       ^>,  -  maintain  an  ac- 

tenaen  Lount)*^,  to  appear,  &c.  and  answer  unto  Da-  tioa  against 
rius  Chipman,  in  a  plea,  &:c.  that  to  the  plaintiff  the  Laipe  ot'^a  de- 
defendant  render  and  pay  the  sum  of  69  dols.  25  cts.  J^lti^j^  «„  ""^'n 
which  he  justly  owes,  and  unjustly  detains  from  him;  ^^^*^"^*^," '"tt'e 
for  that  whereas  the  plainttfK  on  the  demise  of  James  damages  and 

.  costs  recovered 

]\t Gregory  Esquire ^  of  LondondirrT/^  State  of  J^exv-  in  the  action  of 
Hampshire^  heretofore,  to  wit,  by  the  consideration  of  ^^  sileriff,'  as 
the  County  Court  holden  at  Rutlandy  M^ithin  and  for  prison  to  which 
the  County  of  Rutland,  on  the  Monday  next  pre-  ii^btTrTromt^ 
c^Am^  the  third  Tuesday  of  March,  1793,  recovered  notliabi^eTr'a 
judgment  against /awwa  C/2?/rr/«7/,  late  of //wMarr/ifow,  negligent  es- 

^^  cupe    Oi     sucu 

in  tlie  County  of  Rutland,  now  of  Georgia,  in  the  debtor. 
County  of  Franklin,  for  the  sum*  of  eiglit  cents  da- 
mages, and  for  the  sum  of  69  dols.  27  cts.  costs  of 
suit,  as  by  the  files  and  records  of  the  County  Court,  .  • 
ready  here  in  Court  to  be  shewn,  may  fully  ap- 
pear ;  which  said  judgment  yet  remains  in  full  force, 
strength,  and  effect,  in  no  wise  reversed,  annulled, 
paid  or  satisfied ;  and  the  plaintiff  further  saith,  that  the 
said  daijiages  and  costs,  so  by  him  in  manner  and  form 
^foresaid  recovered,  being  unpaid  and  unsatisfied,  he 
the  plaintiff,  on  the  15th  of  Jpril,  1799,  prayed  out 
his  certain  writ  of  execution  of  that  date,  at  the  price 
of  twenty-five  cents,  in  due  form  of  law,  for  the  sum 
aforesaid,  made  returnable  in  sixty  days  from  the 


84  RUTLAND  COUNTY, 

t 

ChipmiQ      date,  signed  by  Nathan  Osgood^  Clerk  of  said  County 

SMryec.       Court,  directed  to  the  sheriflPof  Franklin  County,  &c. 

""•"-""''""•  commanding  him  to  levy  the  said  writ  of  execution 

on  the  goods,  chattels  or  lands  of  the  said  Janna^  if  to 
be  found  within  his  precincts,  sufficient  to  pay  and 
satisfy  the  said  sums  contained  in  said  writ  of  execu- 
tion, together  with  fees  for  levying  the  same ;  and  for 
want  of  such  goods  and  chattels,  to  be  by  the  said 
Janna  shewn  to  him,  to  take  the  body  of  the  said 
Janna^  and  him  commit  to  the  keeper  of  the  gad  in 
Burlington^  in  the  County  of  Chittenden^  within  said 
prison,  there  to  be  safely  kept  until  he  the  said  Janna 
should  pay  and  satisfy  the  said  sums  contained  in  said 
writ  of  execution,  together  with  aU  legal  fees  which 
might  accrue  in  consequence  of  said  commitment,  ot 
until  he  should  be  discharged  by  the  said  Darius  or 
otherwise,  by  order  of  law ;  which  said  writ  of  exe- 
cution afterwards  and  before  the  return  day  thereofy 
to  wit,  on  the  first  day  of  June^  1799,  was  by  the 
plaintiff  delivered  to  Prince  B.  HaU^  who  then  was^ 
and  for  more  than  sixty  days  after  continued  to  bo 
sheriff  of  the  County  of  Franklin^  and  afterwards 
and  before  the  return  day  of  said  writ  of  execution, 
to  wit,  on  the  7th  day  of  June^  1799,  he  the  said 
Prince  B.  Hall  continuing  to  be  sheriff  of  the  County 
of  Franklin  as  aforesaid,  for  want  of  goods  and  chat* 
tels  of  the  said  Janna,  by  virtue  of  said  writ  of  exe- 
cution arrested  and  took  the  body  of  the  said  Janna^ 
and  him  committed  to  the  defendant,  who  then  was 
and  still  is  sheriff  of  the  County  of  Chittenden,  and  by 
virtue  of  his  said  office  of  sheriff,  keeper  of  the  com^* 
mon  gaol  in  said  County  of  Chittenden^  widiin  the 
aaid  prison ;  and  the  defendant^hea  and  there,  to^  wit,> 
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M  the  13th  day  of  Jme^   1799,  at  Burlingtm  as      Chipma 

sforesaid,  received  the  body  of  the  said  Janna  as 

aforesaid,  him  safely  to  keep  within  said  prison,  ac-  "" 

oording  to  the  precept  of  said  writ-    Nevertheless  the 

defendant,  not  regarding  the  duties  of  his  said  office 

as  sheriff  as  aforesaid,  ^ter  the  commitment  of  the 

said  Janna  as  aforesaid,  he  the  defendant  being  sheriff 

as  aforesaid,  to  wit,  on  the  said  13th  day  otJtme,  1799, 

at  Burlington  aforesaid,  suffered  the  said  Jamta  to  go 

at  lai^  o«rt  of  sud  prison  whither  he  would,  and  so 

to  escape  from  said  prison  and  the  liberties  thereof, 

whereby  an  action  hath  accrued  to  the  plaintiff,  to 

kave  and  demand  of  and  from  the  defendant  the  sai^ 

sum  of  69  dols.  25cts.  yet,  &c.  ad  damnum^  100 

doHars. 

The  defendant  craved  oyer  of  the  record  in  the 
plaintiff's  declaration  mentioned,  which  is  read  to 
hsn  in  the  words,  &c. 

'Be  it  remembered,  that  at  County  Court  begun 
and  holden  at  Rutland,  within  and  for  the  County  of 
Butlandy  on  the  third  Tuesday  of  March^  1793,  pre- 
sent in  Court  the  Chief  Judge  and  Assistant  Judges, 
Jwma  Ckurchilly  of  Hubbardton,  in  the  County  of 
Rutland^  was  summoned  to  appear  before  said  Coun- 
ty Court,  at  this  term,  begun  and  holden  at  Rutlandy 
widbin  aiKl  for  said  County,  on  the  third  Tuesday  of 
MwembeTj  1788,  then  and  there  to  answer  unto  Da- 
nus  Chipman,  of  said  Rutland^  in  a  plea  of  trespass 
and  ejectment ;  whereupon  the  plaintiff  complains, 
that  James  M*Gregor,  oi  Londonderry,  in  the  State  of 
Afewjrffampshirej  executor  of  the  last  will  and  testa- 
went  of  David  B>^  Gregory  deceased,  had,  on  the  10th 
Ay  of  March,  now  last  past,  granted  and  to  farm 
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Chipman  letten  to  the  plaintiff,  a  certain  messuage  or  farm  of 
Sawyer.  land  bounded  as  follows.  Plaintiff  here  describes  the 
""*""''"''""""  land  as  being  part  of  Lot  No.  19.  severed  to  the  pro- 
prietary right  of  Joseph  Purdy^  and  part  of  Lot  No. 
20.  severed  to  the  right  of  John  Moorcy  situated, 
lying  and  being  in  Htibbardton  aforesaid,  and  now  or 
late  in  the  tenure  and  occupation  of  Janna  Churchill 
or  his  assigns;  to  have  and  to  hold  the  said  tenements, 
with  the  appurtenances  thereof,  to  the  plaintiff  and 
his  assigns,  from  the  first  day  of  January  then  last 
past,  to  the  full  end  and  term  of  fifteen  years  from 
thence  ensuing,  and  fully  to  be  completed  and  ended, 
by  virtue  of  which  said  demise  the  plaintiff  entered 
into  the  tenements  aforesaid,  with  the  appurtenances, 
and  was  thereof  possessed  until  the  10th  day  oSAprU 
now  last  past,  when  the  defendant,  with  force  and 
arms,  entered  into  the  tenements  with  the  appur- 
tenances, in  and  upon  the  possession  of  the  plaintiff, 
and  ejected,  expelled  and  amoved  the  plaintiff  from 
the  possession  aforesaid,  his  said  term  therein  not 
being  expired,  and  kept  out,  and  still  keeps  out  the 
plaintiff  from  his  possession  aforesaid,  and  then  and 
there  did  other  injuries  to  the  plaintiff,  against  the 
peace,  and  to  the  damage  of  the  plaintiff,  50/.  laTi'fuI 
money,  and  to  recover  possession  of  the  said  mes- 
suage and  tenements,  with  his  said  damages  and  just 
costs,  the  plaintiff  brings  suit.  Writ  dated  May 
29th,  1788.  At  which  term  comes  the  said  Darius 
Chipman^  and  the  said/awwa  Churchill  hy  his  attor- 
ney Israel  Smithy  and  tlie  said  Janna  entered  into  the 
common  rule,  and  confessed  the  lease,  entry  and  ouster 
in  the  plaintiff's  declaration,  and  consented  on  the 
record  to  insist  upon  the  title  only  under  the  genera^ 


\' 
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issue  by  him  to  be  hereafter  pleaded,  and  craved  chipman 
leave  to  imparl,  which  was  granted  unto  him  by  the  sawyer. 
Court,  and  the  said  cause  was  continued  from  term  — — — 
to  term,  until  the  term  of  the  County  Court  holden 
at  Rutland^  within,  &g.  on  the  third  Tuesday  of  No- 
vembeTy  1 792.  At  which  term  comes  the  plaintiff  by 
his  attomies  Daniel  aind  Darius  Chipman^  and  the  de- 
fendant by  his  attornies  Isaac  Tichenor  and  Israel 
Smith,  and  the  defendant  pleads  that  he  is  not  guilty 
of  the  force  and  injury  as  has  been  complained  of  by 
the  plaintiff,  as  in  his  declaration  alleged,  and  thereof 
puts  himself  on  the  country  for  trial  by  his  said  at- 
tomies, and  the  plaintiff  doth  the  like  by  his  attomies ; 
and  a  Jury  of  good  and  lawful  freeholders  of  the 
County  were  impanelled  and  sworn  to  try  the  issue 
aforesaid,  who  on  their  oath  say,  tliat  as  to  Lot  No. 
19.  severed  to  the  proprietary  of  Joseph  Purdy,  part 
and  parcel  of  the  tenements  in  the  plaintiff's  declara- 
tion described,  the  defendant  is  not  guilty  in  manner 
and  form  as  the  plaintiff  in  his  declaration  hath  al- 
leged ;  and  as  to  part  of  Lot  No.  23.  severed  to  the 
right  of  John  Moore,  part  and  parcel  and  residue  of 
the  premises  described  in  the  plaintiff's  declaration, 
the  Jury  on  their  oath  do  say,  that  the  defendant  is 
guilty  of  the  trespass  and  ejectment  laid  to  his  chai^ 
in  manner  and  form  as  the  plaintiff  in  his  declaration 
hath  alleged,  and  assess  damages  at  one  shilling. 
Whereupon  it  is  considered  by  the  Court,  that  the 
plaintiff  recover  of  the  defendant  his  term  yet  to  come  * 
of  that  part  and  parcel  of  the  lands  described  in  the 
declarati(Hi,  of  which  the^  defendant  stands  convict  of 
the  trespass  and  ejectment  by  verdict  of  the  Jury,  to- 
gether with  the  said  one  shilling  damages,  and  \m 
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cbipmiQ     costs.    From  which  judgment  the  defendant  moved 

Sawyer.      for  and  was  admitted  to  a  review  of  said  cause,  to  be 

*■— *'~**'  heard  and  tried  before  us  the  Court  at  the  next  term 

of  the  same  Court  next  to  be  holden  at  Rutland^ 
within  and  for,  &c.  on  the  third  Tuesday  of  March, 
1793.    At  which  term  comes  the  plaintiff  by  his  said 
attomies,  and  the  defendant  by  his  attorney  Cephas 
Smithy  who  pleads  and  says,  that  as  to  Lot  No.  20* 
severed  to  the  proprietary  right  of  John  Moore^  he 
confesses  himself  guilty,  but  as  to  the  residue  of  the 
premises  described  in  the  plaintifi*'s  declaration,  to 
wit,  that  part  and  parcel  of  the  premises  severed  to 
the  proprietary  right  of  Joseph  Purdtfy  he  says  he  is 
not  guilty  of  the  trespass  and  ejectment  complained 
of  in  the  plaintiff's  plaint,  and  this  he  prays  may  be 
inquired  of  by  the  country,  and  the  plaintiff  doth  the 
like  by  his  attomies.  Whereupon  a  Jury  of  good  and 
lawful  freeholders  of  said  County  were  impanelled 
and  sworn,  who  on  their  oath  say,  that  the  defendant 
is  guilty  of  the  trespass  and  ejectment  complained  of 
in  manner  and  form  as  the  plaintiff  in  his  declaration 
hath  alleged,  as  to  Lot  No.  20.  in  the  declaraticm 
mentioned,  and  assess  damages  at  sixpence,  and  for 
his  costs.    Whereupon  it  is  considered  by  the  Court 
here,  that  the  plaintiff  recover  of  the  defendant  his 
term  yet  to  come  in  that  part  and  parcel  of  the  lands 
described  in  the  declaration,  to  wit,  that  part  and  par- 
cel of  the  premises  of  which  the  defendant  stands  here 
convict,  by  verdict  of  the  Jury,  of  the  trespass  and 
ejectment  whereof  he  may  have  possession,  together 
with  sixpence  damages,  and  his  costs  taxed  here  by 
the  Court  at  69  dols.  17  cts.  whereof  he  may  have 
execution.     Writ  of  possession  issued  9th  day  of 
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AprU,  1799.    All  which  being  heard  and  read,  the      Chipman 
defendant  demurs  specially  to  the  declaration.    Join-      Sawyer. 
der  in  demurrer. 

And  for  causes  of  demurrer,  the  defendant  takes 
the  following  exceptions : 

First.  That  the  judgment  in  the  original  action  is 
void,  because  rendered  virtually  in  favour  of  James 
BtGregor^  lessor  of  the  plaintiff,  as  executor  dl  Da- 
vidM'Oregor^  deceased;  executor  having  no  right 
to  maintain  an  action  of  ejectment  for  lands  of  which 
testate  died  seised. 

Secondly.  The  execution  was  illegally  issued,  the 
judgment  having  been  rendered  March  term,  of  the 
County  Court,  1798,  and  the  execution  having  issued 
April  15th,  1799,  more  than  a  year  and  a  day  after 
judgment  rendered- 

Thirdly.  That  James  Sawyer^  sheriff,  is  not  in 
this  case  liable ;  but  the  liability,  if  any,  is  on  the 
County  of  Chittenden. 

Fourthly.  That  the  nominal  plaintiff  in  ejectment 
cannot  maintain  this  action. 

Fifthly.  That  provided  the  commitment  was  legal, 
Janna  Churchill  being  committed  to  the  gaol  hi  C/iit- 
tenden  County  by  the  sheriff  of  Franklin  County,  the 
sheriff  of  Chittenden  County  is  not  liable. 

Cooky  in  support  of  the  demurrer.  This  is  an  ac- 
tion brought  by  the  nominal  plaintiff  in  ejectment 
against  the  sheriff  of  Chittenden  County,  for  the  * 
escape  of  Janna  Churchill^  the  tenant  in  ejectment, 
from  the  gaol  in  that  County,  idio  was  committed  by 
the  sheriff  of  Franklin  County,  upon  an  execution  in 
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fi^vQur  of  the  noipinal  p^tiff ;  the  record  qf  w)^ 
judgment  is  exhibited  on  ot/er. 

The  first  exception,  that  the  origins^  $i9tiqn  wa? 
brought  by  a  person  not  entitled  to  maintain  such  ac<» 
tion,  is  well  founded.    James  MGregor^  as  egcecutor 
to  David  M'  GregoTj  was  a  stranger  to  the  suit.    The 
old  maxim  is,  ^  the  land  to  the  heir,  and  the  chattels, 
to  the  executor  or  administrator.'   In  some  cases,  the 
executor  or  administrator  may  stand  in  the  shoes  of 
the  deceased,  as  on  contracts ;  not  so  on  torts,    Tt^f 
judgment  was  rendered  before  the  existence  of  th^ 
present  statute,  which  enables  the  executor  and  ad» 
ministrator  to  maintain  actions  both  on  contracts  aqd 
torts.     The  action  of  ejectment  b  a  mixed  action; 
when  stripped  of  its  legal  fiction,  the  lessor  of  the 
plaintiflf  is  the  real  plaintiff.     It  is  observable,  that  in 
all  the  systematic  books  on  the  subject,  under  the 
head  of  who  may  bring  such  action,  the  person  con* 
sidered  as  capable  of  bringing  it  is  always  the  lessor 
of  the  plaintiff.    The  nominal  plaintiff  is  always  con* 
sidered  as  a  fictitious  being,  representing  by  circum- 
locution the  person  of  the  real  plaintiff,  styled  by  fic- 
tion the  lessor*    Judgment  in  favour  of  the  executor 
is  not  merely  erroneous,  but  void.   Com^Dig.  vol.  1. 
p.  483,  484,  485.  under  the  head,  what  actipn  execu- 
tor  shall  have. 

By  common  law,  execut<»^  and  administrators  l^d 
no  right  to  bring  actions  of  tort  in  the  name  of  th^ 
•deceased.  It  is  true  the  English  statutes  have  in  sopye 
cases  cured  this,  but  not  as  to  ejectipent. 

In  the  State  of  Connecticut^  executor  may  main^ 
tain  an  action  on  cpntracts,  npt  qji  Mfvt^. 


JANUAftt  tERM,  1801.     ,  91 

'^fhi  Matnte  \ddch  governed  at  the  rendering  this     ewpnmi 
ju<%ment  empowered  executors  and  administratort      Sawyer. 
^  maintain  suits  in  the  name  of  persons  dying  pend-  ^^^  Ed  rer^ 
big  suits*   The  comnion  law  was  left  to  govern  as  to  ^*  ^^^   ^ 
the  Mngihg  actions,  and  they  were  not  enabled  to 
maintain  such  actions  as  they  were  precluded  from 
bistitutingf  by  the  common  law. 

We  shall  cite  a  case  decided  in  this  Court,  fresh  IM. 
trithitt  the  rtiemory  of  the  bench :  Plaintiff  brought 
Kis^  action  of  trespass  for  burning  a  grist-mill,  and 
SlcA  {ieiidin^  the  suit.  Administrator  was  suffered 
to  prosecute  under  die  statute  read,  in  the  name  of 
Ad  intestate.  Verdict  for  the  plaintiff.  Motion  in 
an^st  df  judgment,  which  prevailed,  upon  the  prin- 
ciple that  administrator  could  not  maintain  action 
tipcOL  tort  in  the  name  of  the  intestate. 

We  shall  also  notice  the  case  of  Eds(m\  decided  in 
tFindsor  County,  where  the  plaintiff  died  pending  the 
suit,  and  the  executor  came  in  to  support  the  action 
in  die  name  of  the  testate,  and  this  Court  decided, 
that  the  action  did  not  survive  because  it  was  an  ac- 
tion on  tort 

The  original  judgment  was  therefore  void,  and  not 
merely  erroneous,  which  might  have  been  rectified 
by  a  writ  of  error ;  and  the  sheriff,  or,  if  he  had  been 
l^rotected  by  his  process,  the  plaintiff,  would  have 
Seen  liable  to  an  action  for  false  imprisonment  at  the 
Btut  olJatma  Churchill. 

iTie  second  exception  arises  out  of  flie  record  of 
tfte  judgment,  which  is  to  be  taken  as  part  of  the  de- 
<Aaration,  bding  proferted  therein,  and  spread  upon 
Ae  record  on  oy&r. 
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Chipnum  No  primary  execution  ought  to  be  issued  mwc- 

Sawyer.      than  a  year  and  a  day  after  the  judgment.    There 

2  y.^  j^^       must  be  a  chain  of  executions,  an  atiaSf  pluriesy  8tc. 

1^^     Qoo       ^^  ^^^P  ^^  judgment  alive.    When  a  judgment  is 

suffered  to  lie  dormant  six  years  after  it  is  rendeiiedy 
or  any  time  beyond  a  year  and  a  day,  it  lapses  into  a 
contract  upon  record,  and  |nust  by  scire  Jadas  be  re- 
vived into  a  new  judgment. 

We  might  here  notice  the  awkward  manner  in 
which  the  record  of  the  final  judgment  in  the  Coun^ 
Court  is  made  up.  The  defendant,  it  appears,  plead- 
ed not  guilty  as  to  part  of  the  premises,  and  confessed 
}\imself  guilty  of  the  trespass  and  ejectment  as  to  the 
residue.  If  we  can  learn  any  thing  from  the  record^ 
the  verdict  finds  the  defendant  guilty  of  the  trespass^ 
8cc.  upon  that  section  of  the  premises  which  was  not; 
in  issue,  and  is  silent  as  to  that  part  which  was  solely 
under  the  consideration  of  the  Jury.  But  as  this  may 
be  imputed  to  clerical  inaccuracy,  and  might  possibly, 
have  been  cured  by  writ  of  error,  we  shall  not  insist 
upon  it  in  tl\e  present  argument. 

The  third  exception  we  shall  blend  and  consider 
with  the  fifth. 

The  fourth  exception  states,  that  nominal  plaintiff 
cannot  maintain  this  action.  In  Burrow^s  Reports^ 
vol.  2.  p.  665.  ^Aslin  v.  Parkin^  it  is  held,  that  no- 
minal  plaintiff  may  maintain  an  action  for  mesne  pro- 
fits.  It  will  be  necessary  to  examme  the.  principles 
\vhich  govern  this  case,  and  the  ancient  doctrines  of 
ejectment.  The  action  of  ejectment  was  invented  to 
get  rid  of  the  tedious  delays  caused  by  the  bringing^ 
real  actions.  Anciently  the  demise  was  real^  and  the 
now  nominal  plaintiff  a  real  sufferer ;  but  the  action 
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faring  found  beneficial,  it  was  contiiiued  to  try  title.  Qhipmim 
But  in  England  they  are  still  obliged  to  adhere  in  Sawyer. 
scmie  m/easure  to  the  old  forms,  and  have  respect  to  " 

those  principles  upon  which  the  action  was  primarily 
introduced.    But  the  action  of  ejectment  introduced 
in  this  country  has  been  held  in  toto  fictitious.    In- 
deed a  late  statute  has  stripped  it  of  all  its  fictions.  Vermont  stat 
The  doctrine  held  in  England  cannot  therefore  apply  ^^    *  ^' 
here.     The  nominal  plaintiff*  cannot,  be  considered 
here  even  as  a  trustee  for  his  lessor,  and  there  can  be 
no  doubt  that  here  the  lessor  in  ejectment  may  main- 
tain an  actioti  for  the  mesne  profits :  but  in  England 
they  are  bound  by  precedents  coeval  with  the  action 
itself,  and  which  their  Courts  sufiered  to  foster  a 
novel  but  beneficial  action.     In  this  government  the 
reason  of  those  precedents  fail,  and  their  authority 
widi  it.     Here  the  nominal  plaintiff*  is  merely  so. 
John  Doe  or  Richard  Lackland  might  as  well  have 
been  inserted  in  the  writ  as  Darius  Chipman — ^this 
perscMi  in  esse.  In  recovery  had  by  Doe  or  Lackland^ 
if  execution  issues  in  their  names,  and  money  is  col- 
lected, to  whom  does  it  enure  ?  who  shall  receipt  the 
money  to  the  sheriff*  when  collected  ?  In  the  present 
case,  must  the  lessor  be  driven  to  the  old  doctrine 
of  uses  and  trusts  to  recover  it  from  this  real  nominal 
plaintiff*?    The  lessor  of  the  plaintiff*  must  respond 
die  costs  if  he  fail  in  his  suit,  and  why  not  bring  his 
action  to  receive  if  he  recover?    The  practice  has 
been  various  in  the  several  Counties  in  this  State  ; 
but  it  has  been  most  usually  practised  in  nonsuit  on 
ejectment,  for  defendant  to  take  out  execution  against 
the  lessor :  though  in  some  Counties  the  defendant 
has  taken  out  his  execution  for  costs  against  the  no-' 
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be  returned  upon  it,  and  then  brought  a  «rir^  Jadkg 
i^;ainsl  the  lessor,  in  whidi  he  was  obliged  tadeoUtftt 
diat  he  had  caused  the  execution  to  be  prasentad  to 
the  said  John  Doe,  to  be  by  him  satisfied^  rbfmn  ie^ 
neatis.  But  in  no  ca^,  where  the  name  of  some  in« 
habitant  of  this  State,  <^  legal  age,  has  be€n  iiiBerted 
in  the  writ  as  nominal  plaintiff,  has  aHy  writ  of  exe* 
cution  upon  nonsuit,  discontinuance,  verdict,  of  fia« 
lure  of  the  lessor,  been  issued  agaimt  that  quefttiof»« 
ble  heteroclite  personage,  a  real  nominal  {Plaintiff,  if 
judgment  for  costs  in  the  original  suit  had  gone  thtt 
other  way,  and  defendant  had  brought  a  suit  against 
my  brother  Chip^nan^  we  should  have  heard  him  de« 
Clare,  that  the  Darius  Chipman,  nominal- phintiff,  was 
a  mere  John  Doe;  a  nominal  ficdtious  beings  ami  not 
Darius  Chipmanj  the  substantial  suitor,  who  noir 
sturdily  demands  our  property. 

The  fifth  exception,  which  includes  the  thirds  h 
founded  on  our  own  statutes^  The  3  7th  seetiM  ^ 
tiie  judiciary  act  provides  in  substance,  that  when  a 
sheriff  of  a  County  in  which  there  is  no  leg&d  gad^^ 
holds  an  execution  against  a  person  residing  wilfaai 
hid  bailiwick,  he  shall  have  power  to  commit  socb 
person  to  the  gaol  in  some  one  of  the  nearest 
counties. 

In  section  40th  of  the  same  act,  it  is  enacted,  *^  that 
in  all  cases  wherein  persons  shall  be  committed  tm 
gao}  under  the  directions  of  thb  act,  who  shall  escape 
therefrom,  the  County  from  which  such  prisoner  was 
sent  shall  be  liable  to  pay  all  damage  and  costa  ta 
the  person  or  persons  who  shall  be  injured  by  suck 
escape." 
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A«d^  coMuTnanQe  of  this,  the  act  relating  to  gaols     chipman 
cod  gaolers,  section  4tb,  enacts,  ^*  that  the  sheriffs  of      Sawfer. 
^  several  Counties  in  this  State,  shall  be  liable  for  ^^^^JJIJ^ 
all  e^npes  inade  from  the  gaols  in  the  Counties  to  ^^^  ^-  p*  ^^* 
wikich  they  severally  belong,  excepting  such  prisonen 
09  are  egmmiHedJrom  some  other  County J*^ 

Here  the  statute  is  so  express  that  it  needs  no  com- 
qient.  3ut  further,  in  the  proviso  to  the  last  cited 
section,  it  is  provided,  that  when  such  sheriff  sludl 
SHd^e  it  appear  that  the  escape  was  made  through  the 
wsu^ieDCy  of  the  gaol,  the  County  and  not  the  she-  ibid 
T^,  shaU  be  liable.  This  applies  to  the  third  excep- 
^n. 

And  further,  in  a  second  proviso  to  the  same  sec-  ibid 
Iiqh,  it  is  enacted,  "that  when  any  action  shall  be 
brought  against  any  sheriff  for  the  escape  of  any  pri- 
sooear,  such  sheriff  may,  on  trial  of  the  cause,  pro- 
duce evidence  of  the  circumstances,  situation  and 
property  of  the  prisoner  when  such  escape  was  made, 
and  all  the  circumstances  attending  such  escape,  and 
the  creditor  shall  recover  no  more  than  his  reasonable 
and  just  damages  which  he  shall  have  sustained  in 
coDse^ence  of  such  escape,  and  his  legal  costs. '^ 
But  h  may  be  said,  the  question  returns,  what  sheriff 
and  County  are  here  intended?  Surely  the  sheriff 
and  County  wherein  the  debtor  resided  when  arrested 
cm  the  executioiu  In  thb  case,  the  sheriff  and  Coun* 
ty  of  Franktinj  not  the  sheriff  and  County  of  Chit- 
tfndeuy  for  we  have  already  seen  that  the  4th  section 
ef  the  act  segulating  gaols  and  gaolers,  when  esta- 
blishing a  liability  in  sheriffs  for  escapes,  excepts 
the  sheriff  from  any  liability  for  the  escape  of  such 
prisoners  as  may  be  committed  from  some  other 
County^ 
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Dofdel  Chipman,  e  contra.  If  all  advanced  by-  the 
Chipman  defendant's  counsel  be  true  relating  to  the  first  and 
Sawyer.  sccond  exceptions  in  demurrer,  advantage  ought  to 
have  been  taken  in  error,  and  not  here.  But  it  is  ob- 
servable, the  first  exception  would  not  operate  even 
in  error;  because  by  will  executor  may  maintain 
ejectment,  and  to  reverse  the  judgment  it  ought  to  be 
shewn,  that  executor  can  in  no  possible  case  maintain- 
ejectment, 

To  the  fourth  exception,  that  the  action  cannot  be 
maintained  by  the  nominal  plaintiff  in  ejectment,  we 
observe,  that  it  is  true  in  actions  of  this  kind  a  ficti- 
tious person  is  frequently  introduced;    but  Judge 
m.  Com,  vol.  2.  Blackstone  says  it  ought  to  be  a  real  person.     But  if 
^"  there  be  a  real  person,  as  in  the  present  instance,  the 

case  cited  from  Burrow  is  in  point,  and  puts  it  be- 
yond  all  doubt.  It  shews  that  the  action  of  ejectment 
may  be  brought  each  way ;  for  in  case  of  ajictitious 
plaintiff,  the  recovery  is  substantially  for  the  lessor ; 
when  a  real  person,  he  recovers  to  the  use  of  the 
lessor.  The  case  of  Aslin  v.  Parkin  is  not  ground- 
ed merely  on  precedents,  but  is  supported  by  the 
reason  of  the  thing  operating  on  all  the  Judges  of  En- 
gland. That  this  mode  of  action  is  now  put  out  of 
use  by  the  late  statute,  can  be  no  reason  that  a  party 
should  not  have  his  remedy  when  pursued  by  exist- 
ing laws. 

With  respect  to  the  third  and  fifth  exceptions,  that 
the  sheriff  of  Franklin  County  is  in  this  case  liable, 
wc  reply,  that  the  sheriff  is  liable  at  common  hwjar 
all  escapes;  and  this  is  affirmed  by  the  4th  section  of 
the  act  relating  to  gaols  and  gaolers,  already  rea4.   * 
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The  argument  that  the  sheriff  or  County  of  Frank-      Chipman 
&n  is  liable,  proves  too  much ;  for  then  the  sheriff      sawyer. 
and  County  of  Chittenden  would  in  no  case  be  liable  — — - 
for  the  escape  of  prisoners  committed  from  a  foreign 
County ;  for  it  must  be  admitted,  that  the  statute  im- 
poses some  liability  on  the  sheriff  or  County  where 
every  commitment  is  made  legally. 

The  37th  section  of  the  Judiciary  act,  which  em-  vermma  Sut 
powers  the  sheriff  of  a  County  where  there  is  no  gaol,  ^^  '  ^' 
to  commit  prisoners  to  some  gaol  in  another  County, 
makes  it  absolutely  "  the  duty  of  the  keeper  of  the 
gaol  to  receive  such  person  or  persons,  and  commit 
or  keep  him,  her  or  them,  within  said  gaol."  Here  is 
a  strong  liability  imposed  by  the  statute  upon  the 
present  defendant,  sheriff  of  Chittenden  County.  To 
avoid  this  liability,  it  is  necessary  to  shew  that  it  has 
been  done  away  by  this  or  some  other  statute,  or  by 
some  decision  of  this  Court ;  which  is  not  even  at- 
tempted. 

Reliance  is  had  upon  the  4th  section  of  the  act  re- 
lating to  gaols  and  gaolers,  which  has  an  exception 
of  persons  committed  from  other  Counties.  This 
does  not  discharge  the  sheriff  of  Chittenden  County 
from  his  general  liability,  and  does  not  extend  to  vo- 
bintary  escapes.  If  this  were  so  in  the  case  of  negli- 
gent  escapes^  the  County  of  Franklin  or  its  sheriff 
must  be  always  liable,  let  the  conduct  of  the  sheriff 
of  Chittenden^  or  the  laches  of  that  County  in  neglect- 
ing  to  repair  their  gaol,  be  what  they  may.  When  a 
prisoner  is  committed  from  some  other  County  to 
the  gaol  in  Chittenden  County,  the  sheriff  may  say, 
**  In  obedience  to  the  statute  I  have  received  such 
prisoner,  have  committed  and  kept  him  within  my 
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ciiipmaii  gaol.  Here  the  obligation  of  the  statute  ceases.  I 
awyer.  will  admit  the  prisoner  to  ihe  liberties  of  the  prison 
yard.  He  may  escape,  but  I  am  not  liable;  for  this 
prisoner  \vas  committed  from  another  county,  and 
the  4th  section  of  the  statute  relating  to  gaols  and 
gaolers,  which  constitutes  my  liability,  excepts  pri- 
soners of  this  description."  This  would  be  absurd. 

As  to  what  has  been  advanced  respecting  the  she- 
riff 's  power  to  charge  his  County  in  case  of  insuffi- 
ciency of  the  gaol,  or  that  he  may  give  the  circum- 
stances of  the  prisoner,  &c.  in  evidence  on  trial  for 
escape,  we  have  not  precluded  the  sheriff  from  such 
defence  here,  but  he  has  waived  this,  and  relied  upon 
his  exceptions  in  demurrer. 

Israel  Smithy  on  the  same  side.  The  clause  "  ex- 
cepting such  prisoners  as  are  committed  from  some 
other  County,"  in  the  4th  section  of  the  act  relating 
to  gaols  and  gnolers,  goes  merely  to  change  the  lia- 
bility of  the  Counties  ;  and  this  is  evident  from  a  ge- 
neral view  of  all  the  statutes  upon  the  subject :  for  if 
tliis  exception  is  taken  as  absolute,  there  could  be  no 
bail-bonds  taken  in  such  case,  or  which  would  be 
valid  if  taken,  which  would  deprive  the  citizen  im- 
r  "vwf  Stat,    prisoned  of  a  right  secured  to  him  by  the  statute  re- 

^ ' » I    I,  p.  283.        ,  ^     ^ 

>    J.  cited.    This  is  a  provision  made  in  favour  of  personal 

convenience,  though  not  in  favour  of  entire  libert}% 
to  liberate  prisoners  from  close,  unnecessary,  and 
often  umvholesome  confinement,  and  the  merciful 
provision  of  the  law  ought  to  have  its  full  effect.  But 
upon  the  construction  put  upon  the  clause  in  excep- 
tion above  recited,  the  sheriff  of  Chittenden  Coxxnty 
migat  liberate  all  prisoners  committed  to  his  gaol 


JANUARY  TERM,  1801. 

from  another  County,  or  .he  might  keep  them  in  close      CMpmar 

confinement.     The  sheriff  o{  Franklin  Countv  could       saw^Vr 

not  compel  him  to  take  bonds  for  the  liberties  of  the 

gaol  yard,  or  if  sheriff  of  Chittenden  County  should 

be  pleased  to  take  such  bonds,  he  might  be  careless 

as  to  the  sufficiency  of  the  bail,  or  by  connivance 

with  the  prisoner  accept  bail  merely  nominal ;  for  in 

no  case,  according  to  the  present  doctrine,  would  he 

be  liable.     Indeed  it  would  go  to  saddle  the  sheriff  of 

Franklin  County  with  the  debts  of  all  persons  he 

might  commit  to  the  gaol  of  a  foreign  Count}-. 

Besides,  if  the  exceptions  in  demurrer  are  valid, 
they  will  go  to  get  round  the  limitations  of  the  writ 
of  error.  The  act  for  the  limitation  of  suits,  &c.  Vermont  s- 
limits  the  bringing  of  such  suits  to  one  year  after  the  '^^\^^  ^'  ^^'' 
rendering  the  judgment.  This  operates  as  to  curing 
the  defects  in  process ;  but  if,  as  in  the  present  case, 
any  defects  in  process  can  be  taken  advantage  of  in 
demurrer  to  a  suit  grounded  on  such  process,  brought 
six  years  after  the  rendering  such  judgment,  the  de- 
fects are  not  cured,  and  the  limitation  of  the  writ  of 
error  is  done  away. 

Chauncey  Langdon^  for  the  demurrant     The  c*x 
ceptions  in  demurrer  are  reduced  to  four.     I  shall 
notice  them  with  the  observations  of  the  opposin,i>; 
counsel  in  their  order. 

The  principle  advanced  by  Mr.  Chipman^  that  tht- 
two  first  exceptions  ought  to  have  been  taken  advan- 
tage of  in  error,  is  not  advanced  with  his  usual  cor- 
rectness. Here  they  must  shew  a  regular  judgment. 
The  distinction  between  a  judgment  that  is  void  an<l 
that  which  is  merely  voidable^  is  clear.    Errors  under 


o^ 
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Chipman  the  last  are  dehors  the  record,  may  be  rectified  by 
Sawyer.  Writ,  and  cured  by  the  statute  of  limitations ;  but  that 
;;  which  renders  a  judgment  in  itself  void  can  never  be 
cured  by  any  lapse  of  time.  In  this  case  the  insti- 
tuting  the  action  in  the  name  of  a  stranger  made  the 
judgment  void  in  the  outset,  and  the  defendant  in  the 
original  suit  might  undoubtedly  have  had  his  action 
of  false  imprisonment  against  the  sheriff,  and  so  he 
would  have,  until  the  statute  of  limitations  ran 
against  such,  action.  Surely  the  right  which  the  de- 
fendant had  to  bring  such  action,  which  is  extended 
to  three  years,  could  not  have  been  abridged  by  the 
statute  of  limitation  having  operated  upon  the  writ  of 
error ;  which  might  be  said  to  have  cured  the  defects 
of  the  judgment.  I  am  willing  to  concede,  that  the 
lapse  of  the  statute  time  for  bringing  writs  of  error 
cures  many  defects  on  the  record  ;  but  it  does  not 
cure  those  which  are  intrinsic  the  record,  and  sub- 
stantially wrong.  The  statute  of  limitation  obstruct- 
ing a  writ  of  enor  does  not  take  away  essential  rights. 
If  so,  plaintiff  may  obtain  judgment  upon  default  upon 
a  contract,  to  which  it  appears,  from  his  own  shewing 
in  his  declaration,  he  is  an  absolute  stranger,  without 
giving  notice  to  the  other  party.  He  may  then  take 
out  his  writ  of  execution  within  the  year  and  a  day, 
or  take  out  alias^  pluries^  &c.  procuring  formal  non 
est  returns,  to  keep  his  judgment  alive,  or,  as  in  the 
present  case,  suffer  his  judgment  to  lie  dormant,  and 
then,  by  a  bolder  stroke,  take  out  his  writ  of  execu- 
tion, and,  in  the  face  of  a  court  of  justice,  triumphant- 
ly txclaim,  "  all  the  defects  in  my  judgment  are 
cured;  the  limitation  has  run  against  any  writ  of 
error."   But  the  Court  and  the  law  will  reply  to  him, 
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your  judgment  was  surreptitiously  obtained,  or  to  <5**hp««»ft 
bring  it  nearer  to  the  present  case,  there  is  a  radical  ^*^^- 
defect  in  your  writ  It  is  apparent,  from  the  face  of 
the  record,  that  you  had  no  right  to  sustain  your 
action ;  and  although  the  writ  of  error  is  limited,  yet 
whenever  you  attempt  to  avail  yourself  of  this  judg* 
ment  in  a  court  of  justice,  this  radical  defect  shall  be 
noticed. 

ITie  second  exception,  it  is  said,  could  not  have 
operated  even  in  error.  The  case  is  put  of  executor 
being  capable  of  maint^ning  ejectment  by  will.  The 
case  is  rare ;  but  if  so,  it  would  be  for  them  to  shew 
-such  case,  and  themselves  within  it,  not  for  us  to  ex- 
cept to  what  is  not  shewn. 

In  reply  to  the  observation  upon  the  third  excep- 
tion :  It  is  true,  that  during  the  trial  the  nominal 
plaintiiF  and  his  lessor  appear  to  have  but  one  interest 
The  former  in  our  practice  is  but  another  name  for 
the  latter ;  and  in  some  Counties  it  has  been  the  prac- 
tice, after  entering  the  common  rule  in  ejectment,  to 
strike  the  name  of  the  nominal  plaintiff  from  the 
docket,  and  to  head  the  action  with  the  name  of  the 
lessor ;  but  when  the  cause  is  terminated,  we  surely 
ought  to  hear  no  more  of  this  fictitious  being.  There 
happening  to  be  a  person  in  esse  of  similar  name  with 
the  nominal  plaintiff,  cannot  change  the  nature  of  the 
thing.  The  nominal  plaintiff  never  had  existence 
but  upon  paper,  and  this  mere  name  can  have  no 
rights. 

Allowing  full  force  to  the  gentleman's  arguments, 
it  appears  to  me,  from  an  investigation  of  the  statutes 
upon  the  subject  of  the  liability  of  the  sheriff,  who 
has  prisoners  committed  to  his  gaol  from  another 
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cupnan  County,  that  the  law  has  made  no  express  provision 
Sawyer.  which  touches  the  present  case.  Many  hard  cases 
have  been  put,  but  no  provisk>n  for  them  found  in 
the  statutes  unless  by  a  violent  construction  of  them. 
If  this  was  a  casus  omissus^  it  caUed  perhaps  for  legis- 
lative interference.  This  Court  have  ample  power  to 
explain,  but  no  power  to  amend  the  law.  If  the  sta- 
tutes have  not  made  the  sheriff  of  Chittenden  County 
liable,  it  is  not  to  the  present  purpose  to  inquire  what 
sheriff  or  County  is  liable.  It  is  sufficient,  in  the 
present  case,  that  so  much  has  been  shewn  as  will 
fuUv  exonerate  our  client. 

Opinion  of  the  Court. 

The  Chief  Judge  delivered  the  opinion  of  the 
Court.     Hall  absente. 

The  Court  consider  all  the  exceptions  in  demurrer 
to  have  been  well  taken. 

Although  executor  may  bring  his  action  for  an 
ejectment  in  the  life  of  the  testator,  yet  the  ouster 
counted  upon  in  the  record  spread  before  us,  was 
subsequent  to  the  decease  of  the  testate,  and  the 
lease  specified  is  made  with  the  executor  and  not 
with  the  testate  in  his  lifetime,  and  by  the  existing 
laws  the  action  should  have  been  in  the  name  of  the 
heirs. 

The  Court  likewise  consider  the  execution,  Darius 
Chipman  v.  Janna  Churchill^  to  have  been  illegally  is- 
sued ;  consequentfy  the  commitment  under  it  is  il- 
legal, and  the  sheriff  not  responsible  for  any  escape 
cither  negligent  or  voluntary.  , 
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The  Court  further  consider,   that  the  nominal      Chipman    , 

V- 

plaintiff  in  ejectment  cannot  maintain  this  action.  Sawyer. 
There  has  been  great  diversity  of  opinion  in  England  "-""*"""— ^ 
upon  the  rights  to  be  imputed  to  the  nominal  plaintiff 
in  ejectment;  and  the  practice  in  this  State  has  nei- 
ther been  unifonn  or  setded,  but  productive  of  end- 
less embarrassment.  To  render  the  course  of  justice 
]dain,  the  Legislature  have  veiy  wisely,  by  a  late  sta-  v^tmumt  sut. 

^  vol*  1«  p»  1S3» 

tute,  abolished  this  ancient  mode  of  bringing  eject- 
ment, with  all  its  fictions,  and  substituted  a  mode 
grounded  upon  the  principles  of  the  writ  of  assise  of 
novel  disseisin ;  a  mode  simple  in  its  nature,  which 
sets  forth  the  plaintiff's  claim  with  brevity  and  preci- 
sion, enables  the  defendant  to  know  and  prepare  his 
proper  defence,  and  renders  the  subject  in  contro- 
versy readily  reducible  to  legal  issue  without  those 
tedious  preparatives  which  encumbered  the  record  in 
the  former  action.  But  the  Court,  in  their  decision 
on  this  point,  are  directed  by  the  existing  laws,  which 
governed  the  prior  action  of  ejectment-  Under  the 
old  regimen  it  was  the  object  of  this  Court  to  divest 
the  action  of  ejectment  of  its  fictions  as  far  as  was  any 
wise  consistent  with  the  form  of  the  action  which  had 
been  directed  by  statute,  to  consider  the  nominal 
plaintiff  as  merely  nominal,  as  giving  a  mere  docket 
name  to  the  suit^  Therefore  no  action  for  mesne 
profits  has  ever  been  sustained  in  this  name ;  and  if  it 
was  used  as  plaintiff  in  execution,  or  in  the  writ  of 
habere  Jacias  possessionem,  it  was  merely  introductory 
to  the  name  of  the  lessor,  and  for  his  use.  The  lessor 
of  the  plaintiff  was  put  into  possession  by  the  sheriff, 
and  so  he  returned  on  the  writ.  He  also  governed 
the  writ  of  execution,  and  by  his  receipt  it  might  be 
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ChipiDM     discharged.    If  the  execution  issued  against  the  no- 
Sawyer.       minal  plaintiff,  it  was  merely  as  a  preparatory  step  to 
"  bring  a  writ  of  scire  facias  against  the  lessor* 

In  the  present  case,  a  writ  of  scire  facias  should 

have  been  brought  upon  the  judgment  in  the  name  of 

the  lessor,  and  it  should  have  been  allegated^  that  the 

lessor  recovered  the  judgment  in  the  name  of  the  no» 

minal  plaintiff,  and  the  qiiare  should  have  been,  to 

shew  cause  why  an  execution  should  not  issue  upon 

the  judgment  in  his  own  name  ?    and  the  Court 

would  not  have  suffered  the  allegation  to  have  been 

traversed.     The  maxim  of  the  English  civil  code» 

*'  exfctione  legis  oritur juSy*^  must  not  be  pervened 

to  embarrass  justice. 

sb«"^»  J"      There  seems  to  be  some  difficulty  in  ascc^rtaining 

prison  to  which  the  intention  of  the  Legislature  as  to  where  the  lia- 

debtor  from     bility  attaches  in  the  case  of  a  person  arrested  on 

ty^Mt  iu!b?c  execution  in  one  County,  and  imprisoned  in  another, 

ci^"''^**^"*  But  upon  a  full  investigation  of  all  the  statutes,  it  is 

the  opinion  of  the  Court,  that  the  liability  in  this  case 
does  not  attach  to  the  sheriff  of  Chittenden  Coun^t 
the  present  defendant.  Whether  it  attaches  to  the 
sheriff  of  Franklin  County,  may  admit  of  some 
doubt. 

It  is  therefore  considered  by  the  Court,  that  the 
declaration  is  insufficient,  and  that  defendant  have 
his  costs. 

Israel  Smith  and  Daniel  Chipman^  for  plaintiff. 
Chauncey  Langdon  and  John  Cooky  for  defendant. 
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Hazeo  et  ux. 

V. 

Smith  and  Cas- 

NsH£MiAH  Haz£n  et  Ux.  Appellees^  ^^"' 

against 
P£T£R  Smith  and  Josiar  Casw£ll,  Appellants. 

DEBT  on  recognisance  entered  by  private  in-  Debt  on  recop- 
former  in  pursuance  of  an  order  of  a  Justice  holding  by  private  in- 

r>       ^     r-w         •  fonner    upon 

a  Court  of  Inquiry.  monVw  o-V  «r. 

Attach  Peter  Smith  and  Jomh  Caswell  to  answer  before  T^  jui- 
unto  Nehemiah  Hazen  and  Miriam  his  wife,  in  a  plea  ^^t*' of  u^ui. 
of  debt,  that  they  render  to  the  said  Nehemiah  and  2^'^^**^,"^ .u- 
Miriam  1,000  dollars,  which  they  justly  owe  and  un-  tutc  of  irsr. 
justly  detain,  for  this,  to  wit :  that  whereas  the  said 
Peter  Smith,  on  the  11th  day  of  September,  in  the 
year  of  our  Lord  1797,  at  Middletonvn,  in  the  County 
of  Rutland,  prayed  out  a  warrant  against  the  said  Mi- 
riam  and  one  Jacob  "Harrington,  on  the  complaint  of 
the  said  Peter — \^Here  follows  a  charge  of  adultery 
against  Miriam  and  Jacob  Harrington,"]  Said  Har- 
rington, who  was  at  that  time  the  husband  of  another 
woman,  and  the  said  Miriam  not  being  the  wife  of 
the  said  Harrington,  but  the  lawful  wedded  wife  of 
another  man,  against  the  form,  force  and  eifect  of  the 
statute  in  such  case  made  and  provided,  Sec.  which 
said  warrant,  so  made  out  bv  the  said  Peter  as  afore- 
said,  upon  the  complaint  aforesaid,  was  signed  by  and 
made  returnable  before  Edmund  BigeUxw,  Esquire, 
one  of  the  Justices  of  the  Peace  within  and  for  the 
County  of  Rutland,  having  sufficient  power  and  au- 
thority to  issue  the  same  ;  upon  which  said  warrant 
the  said  Miriam  and  the  said  Jacob  were  duly  arrested 
and  brought  befpre  %aid  Edmund  Bigelow,  Justice  of 

14 
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Ht2eii  et  ux.    the  Peace  as  aforesaid,  on  the  same  11th  day  of  Sep* 
Smith  ami  Cas-  tcmber^  1797,  to  answer  unto  the  complaint  of  the 

...  ■  '^'^"  said  Peter,  so  exhibited  as  aforesaid  against  them  the 
said  Milium  and  Jacoby  aftd  the  said  Miriam  and  Ja- 
cob then  and  there  objected  against  the  bail  of  the 
said  Peter^  which  he  had  heretofore  entered  before 
said  Justice  for  the  prosecution  of  the  complaint  as 
aforesaid,  as  being  insufficient  to  secure  the  costs 
vv  hich  might  enure  to  them  in  case  the  said  Peter 
failed  to  prosecute  his  said  complaint  to  effect. 
Whereupon  it  was  then  and  there  ordered  and  ad- 
judged by  said  Justice,  that  the  said  Peter  Smith 
should  procure  and  enter  further  bail  to  secure  the 
costs  to  the  said  Miriam  and  Jacob  in  that  behalf; 
and  the  said  Peter  Smith  and  Josiah  Caswell  then 
and  there  personally  qjpeared  before  said  Justice,  and 
acknowledged  themselves  jointly  and  severally  in- 
debted and  recognised  to  the  said  Miriam  and  Jacob 
in  the  sum  of  1,000  dollars  in  due  form  of  law,  con- 
ditioned that  the  said  Peter  should  prosecute  his  said 
complaint  so  made  to  tlie  said  Justice  as  aforesaid, 
against  the  said  Miriam  and  Jacob,  and  to  pay  all 
costs  and  damages  in  case  he  did  not  support  and 
prosecute  the  same  to  effect,  as  by  the  records  of  the 
said  Justice,  ready  in  Court  to  be  shewn,  may  fully 
appear.  Whereupon  the  said  Justice  proceeded  to 
hear  said  cause  upon  the  complaint  of  the  said  Peter 
so  exhibited  against  tiiem  the  said  Miriam  and  Jacob 
as  aforesaid,  and  upon  hearing  the  same,  ordered  and 
adjudged  that  the  said  Miriam  should  be  bound  in  a 
boiid  of  recognisanoe  with  sureties  in  the  sum  of 
533  dols,  33  cts.  conditiotied  for  the  appearaocb 
tf  the  wd  Mfriam  bcEom  the  "^Swgtxsm  Coiirt  of 
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Judicature  then  next  to  be  holden  at  Ruttandy  within  Hazen  et  ux.  y 

and  fw  the  County  of  RuHand^  on  the  Tuesday  next  smith  and  Cas- 

following  the  fourth  Tuesday  of  January  then  next,         ^^  ' 

then  and  there  to  answer  unto  the  complaint  of  tlie 

said  Peter  so  exhibited  as  aforesaid,  and  abide  the 

order  of  the  said  Supreme  Court  thereon,  as  by  the 

records  and  proceedings  of  said  Justice  may  more 

fully  appear ;  with  which  order  of  the  said  Justice  the 

ssud  Miriam  then  and  there  complied  ;  and  the  said 

Miriam  did  accordingly  appear  at  and  before  the  Su« 

preme  Court  of  Judicature  holden  at  Rutland^  &c*  09 

the  Tuesday  next  following  the  fourth  Tuesday  of 

January,  1798,  according  to  the  tenor  of  said  bond 

of  recognisance ;  and  did  then  and  there,  before  said 

Supreme  Court,  answer  to  the  complaint  of  the  said 

Peter  as  aforesaid,  and  also  to  an  indictment  for  the 

causes  and  matters  in  the  said  Peter^s  complaint  con* 

tained,  preferred  to  said  Court  by  the  Grand  Jurors 

of  said  County,  before  said  Court  then  and  there 

duly  impanelled,  sworn  and  charged,  and  was  then 

and  there,  by  the  verdict  of  the  Petit  Jury,  on  trial  of 

the  charges  in  said  indictment,  found  not  guilty  of 

the  matters  and  things  whereof  she  stood  complained 

and  indicted  as  aforesaid ;    and  the  said  Supreme 

Court  did  thereupon  order  and  adjudge,  that  the  said 

Miriam  should  be  discharged  from  her  said  bonds  of 

recognisance,  and  go  without  day  for  ever  exone* 

fated  and  acquitted  from  all  and  all  manner  of  crimes 

and  delinquencies  alleged  against  her  in  said  com* 

plaint  and  indictment.  Wherefore  the  said  Peter  did 

not  prosecute  his  said  complaint  to  effect,  and  the 

said  Nehemiah  and  Miriam  say  that  they  have  been 

put  to  great  costs  and  expense  in  defending  against 
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Hazeii  et  uz.  the  complaint  of  the  said  Peter y  so  commenced  and 
Smith  and  Cas-  prosecuted  by  the  said  Peter  against  the  said  Miriam 
^^''  as  aforesaid ;  and  that  the  said  Peter  or  the  said  Jo- 
siahj  or  either  of  them,  have  not  paid  to  the  said  Ne- 
hemiah  and  Miriam^  or  either  of  them,  their  just 
costs  and  damages  by  them  sustained  in  that  behalf* 
Whereby  and  by  reason  of  the  premises,  the  said 
Nehemiah  and  Miriam  say,  that  the  said  recc^nisance 
so  entered  into  by  the  said  Peter  and  Josiah  as  afore- 
said, conditioned  to  support  and  prosecute  said  com- 
plaint to  elFect  in  manner  and  form  as  aforesaid,  is 
become  forfeited  and  due  to  the  said  Nehemiah  and 
Miriam^  and  an  action  hath  accrued  to  them  the  said 
Nehemiah  and  Miriam^  to  demand  and  have  of  tlie 
said  Peter  and  Josiah  the  said  sum  of  1,000  dollars^ 
contained  in  said  bond  of  recognisance  ;  yet  the  said 
Peter  and  Josiah^  or  either  of  them, '  have  not  paid, 
&c.  but  detain  it,  ad  damnum^  100  dollars. 

To  this  declaration  the  defendants  demurred  spe- 
tially.  Plaintiffs  joined.  Defendants  took  the  fol« 
lowii^  exceptions  to  the  declaration : 

First.  That  the  declaration  does  not  set  forth  that 
Miriam  was  the  wife  of  Nehemiah  Hazen  at  the  pe> 
riod  of  the  commencement  of  the  present  action,  or 
that  her  present  husband  Nehemiah  was  any  w^{rs 
liable  to  any  damages  she  may  have  sustained* 

Secondly.  That  the  recognisance  set  forth  in  the 
dedaraticm  was  taken  at  the  Court  of  Inquiry,  and 
not  at  the  commencement  of  the  process ;  that  die 
Justice  had  no  authority  at  such  time  to  take  such 
recognisance. 
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Tlnrdly.  That  the  recognisance  was  tzkta  jcintfy  Huenetux. 
to  her  and  Jacob  Harrington,  who  is  not  joined  in  the  smith  and  Cat- 
present  action.  ^^ 

Fourthly.  That  it  appears,  from  the  face  of  the 
declaration,  that  the  defendant  Peter  Smith  did  in 
£ict  prosecute  his  complaint  to  effect. 

• 

John  Cooky  for  defendants,  in  support  of  the  de- 
xnurrer.  The  principle  of  law  is,  that  the  declaration 
is  to  be  taken  strongly  against  him  who  makes  it. 

This  declaration  does  not  set  forth  that  the  plaintiff 
Miriam  was  the  wife  of  the  plaintiff  Nehemiah^  but 
in  the  language  of  the  declaration  she  may  be  the 
wife  of  some  other  person.  This  exception  is  not 
trivial.  The  declaration  is  at  least  uncertain.  If 
there  is  any  right  of  action  in  the  plaintiff  Nehemiah^ 
it  must  accrue  from,  his  intermarriage  with  Miriam^ 
the  obligee  in  the  recognisance  declared  upon ;  and 
this  being  the  foundation  of  his  right  of  action,  ought 
not  to  be  taken  by  intendment,  but  should  have  been 
substantially  set  forth.  In  all  cases  where  the  baron 
prosecutes  in  right  of  the  feme,  the  demand  is  first 
set  forth  as  existing  in  the  woman  dum  sola ;  and 
then  the  intermarriage  is  formally  set  forth,  and  the 
right  to  join  in  the  action  declared  to  have  accrued  to 
him  by  the  coverture. 

Under  the  second  exception,  we  observe,  that  all 
the  authority  given  by  law  to  Justices  of  the  Peace  to 
take  recognisances  in  criminal  prosecutions  at  the 
time  of  taking  this  recognisanccy  which  was  before  the 
late  law  passed,  is  given  by  the  statute  passed  March  smv.  td.  vtP- 
3d,  1787,  entitied,  an  act  concerning  sureties  and  JJ^*  ^^^^  ^ 
mrv  Jaciasy  since  repealed.    All  the  power  given  by 
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Htam  d  tut.  this  fltatote  to  the  Justice,  i»  contained  in  the  foltow^^ 
teith  and  Cat-  ing  clausc :  ^*  that  no  special  warrant  to  apprehend 
-  any  person  shall  be  granted  by  any  magistrate  before 

the  person  praying  out  such  warrant  has  g^ven  suffi- 
cient surety  or  sureties  by  way  of  recognisance  to  the 
person  complained  of,  that  such  person  requesting* 
the  warrant  will  prosecute  his  complaint  to  effect, 
and  answer  all  dam^es  if  he  does  not  support  it." 
Here  all  the  authority  given  to  the  Justice  is  to  take 
a  recognisance  to  the  person  complained  of,  and  it  is 
directed  to  be  done  before  the  issuing  or  i^raying  out 
of  the  warrant.  There  was  bail  for  prosecution  taken 
agreeably  to  this  statute.  The  Justice  was  then^n^- 
tus  officio.  He  had  exercised  his  judgment,  and  had 
^  taken  bail  to  his  own  acceptance.    This  bail  was  ex- 

cepted to  by  the  delinquents ;  and  then  the  magis« 
trate,  without  law,  proceeded  to  order  and  take  the 
i^erfnnnt  Stat    pTCScnt  rccognisancc.     Even  the  new  statute  does 
r^!  P-  ^^^'    not  provide  for  this  case,  that  contemplating  mertfy 

a  case  where  adjournment  of  the  court  of  examina- 
tion may  be  necessary,  and  providing  only  for  the 
taking  recognisances  of  the  parties  or  witnesses  to 
the  treasurer  of  the  town,  county,  or  state,  to  which 
a  fine  would  be  payable  on  conviction*  At  no  time 
did  the  power  to  take  the  recognisance  in  question 
exist  in  a  single  magistrate.  All  the  powers  of  the 
Justices  of  Peace  in  this  State  relative  to  the  taking 
of  bail,  are  given  by  statute.  The  Justices  them* 
selves  are  creatures  of  the  statute  law,  and  must  be 
controlled  by  it. 

In  support  of  the  third  exception,  we  shall  r^d 
Vtner^s  Abridgment^  vol.  2.  p.  57.  and  a  note  upon  tbe 
second  section*   A.  JB.  and  C.  •  take  bond,  brdLen  ^ 
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to  A,  who  brings  suit,  and  in  Exchequer  judgment   Hazfen  et  ux^ 
of  Common  Pleas  reversed*  Smith  and  GaB. 

well 

Mr.  Cook  here  read  (Several  otfier  cases  from  Finery  ',    . 

and  the  note^  section  15.  which  he  insisted  were  in 
point  J  and  proceeded— 

In  the  present  case,  they  have  not  shewn  what  be- 
came of  Jacob  Harrington,  the  co-recognisee,  or  why 
he  is  not  joined  in  the  action.  Did  no  action  accrue 
to  him,  or  has  be  forfeited  his  right  ?  If  so,  let  it  be 
expressed.  Is  he  deceased  ?  where  are  his  execu- 
tors or  administrators  ?  Certainly,  from  the  authori- 
ties read,  Miriam  is  without  remedy,  unless  Harring- 
ton is  joined,  or  some  sufficient  reason  shewn  upon 
the  record  why  he  is  not  joined. 

In  Finer^s  Abridgment ^  vol.  14.  p.  469,  470.  title 
Joint  and  Several,  we  are  taught,  that  when  the  words 
of  the  covenant  are  several,  obligees  may  sever  in  the 
action.  Here  it  is  not  stated  in  the  declaration,  that 
Ais  recognisance  was  taken  severally  to  the  recogni- 
sees.  We  anticipate  that  the  case  of  ih^  Four  Fiddlers, 
in  the  2d  vol.  of  Finer^s  Abridgment,  may  be  attempt- 
ed to  be  enforced  as  an  authority  against  us.  But  we 
observe,  that  the  decisicMis  of  the  higher  Courts  upon 
solemn  argument,  are  alone  to  be  relied  upon  as  set- 
tled cases,  and  not  those  of  tlie  inferior  courts,  which 
are  merely  acquiesced  in. 

In  support  of  the  fourth  exception.  It  is  manifest 
that  the  statute  contemplates  by  the  expression^ 
^^  prosecuting  to  effect^^  all  that  a  person  is  bound  by 
legal  duty  to  do  in  such  prosecution.  Here  a  com^ 
plaint  was  entered,  and  well  supported  and  prosecuted 
to  eflfect  before  die  Justice  who  ordered  the  respond- 
oits  to  procure  bail  for  their  appearance  before  the 
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Hftzen  et  ux-    Supreme  Court  to  answer  to  the  charges  exhibited 
Smith  and  Cas-  in  the  complaint^  and  this  was  aU  the  duty  required 

-  by  law  of  the  complainant     In  the  whole  career  of 

prosecution,  from  this  to  the  conviction  and  puhish- 
menty  tliere  was  nothing  further  for  the  complainant, 
of  his  own  personal  exertion,  to  do.  If  the  magis- 
trate had  onutted  to  return  the  recognisance  for  the 
appearance  of  the  respondent  at  Court,  it  was  not  the 
duty  of  the  complainant  to  call  him  to  account  for  his 
neglect.  If  the  respondents  or  witnesses  for  the 
State  failed  to  appear,  the  complainant  could  not  take 
the  forfeiture  of  their  recognisances.  It  appears  there 
was  an  indictment  found  by  the  Grand  Jury,  exhibit- 
ing the  same  charges  as  in  the  complaint  set  fortli. 
The  complainant  could  not  accelerate  the  trial,  or 
enter  a  nolle  prosequi.  The  whole  was  in  the  hands 
of  the  State  Attorney,  who  could  control  the  prose- 
cution in  any  stage.  When  the  complainant  had  pro- 
secuted his  complaint  before  the  Justice,  and  had  pro- 
cured the  respondents  to  be  recognised  to  appear  be- 
fore the  Supreme  Court  to  answer  to  the  charges 
exhibited  by  him  in  his  complaint,  he  liad  prosecuted 
to  effect.  If  he  had  failed  to  effect  this,  he  would 
have  been  liable,  under  the  recognisance,  to  answer 
all  such  damages  as  had  then  arisen ;  but  having  sup-* 
ported  his  complaint  so  far,  he  had  done  all  tlie  duty- 
required  of  him  by  the  law,  and  hadprosecuted  to  ef- 
fect, according  to  the  true  intent  and  meaning  of  the 
condition  of  the  recognisance; 

Daniel  Chipmaity  e  contra.  As  to  die  first  excep- 
tion, it  is  totally  immaterial  whether  Miriam  was 
sole  or  the  wife  of  another  at  the  time  of  taking  the 
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recognisance.  It  was  taken  for  her  benefit,  and  enured    Hazen  et  ux. 
to  her  as  a  personal  right ;  and  the  only  question  is,  Smith  andCas. 

Well. 

is  this  action  well  planted,  as  brought  in  the  names  of  " 

the  husband  and  wife  ?  for  they  are  set  forth  as  such 
in  the  writ ;  a  question  Avhich  it  would  be  a  reflection 
upon  the  Court  to  agitate. 

In  reply  to  the  second  exception.  To  determine 
whether  this  recognisance  was  legally  taken,  we 
must  advert  to  the  powers  of  all  Courts.  It  will  be 
found,  that  when  any  Court  is  empowered  by  statute 
to  do  a  particular  act,  there  is  a  power  incident  to  the 
Court  to  conduct  the  business  with  such  practical 
variations  in  the  mode  as  to  carry  the  design  of  the 
statute  completely  into  effect^  that  substantial  justice 
may  be  done,  and  the  rights  of  the  citizen  not  sacri- 
ficed to  mere  form.     Here  the  Justice  of  the  Peace 

4 

is  authorised  by  the  statute,  before  the  issuing  of  the 
process,  to  take  recognisance  for  costs  and  damages, 
to  be  paid  to  the  respondent  by  complainant  in  case 
he  should  fail  to  support  his  complaint.  Here  the 
law  stops.  Question  then  arises,  whether,  the  bail 
failing,  the  Court  had  power  to  order  other  oi*  better 
bail.  The  only  CQrrect  determination  on  the  subject 
is,  that  all  Courts  have  incident  to  them  such  power. 
The  Justice,  it  is  true,  ought  to  have  staid  proceed- 
ings until  the  order  for  better  bail  was  complied 
with.  What  would  have  been  the  consequence  if 
complainant  had  refused  to  enter  better  bail,  is  now 
immaterial.  Here  the  recognisors  complied  volun- 
tarily,  and  the  recognisance  is  binding. 

We  contend  that  the  power  to  take  recognisances 

of  the  nature  of  the  one  in  question,  is  expressly 

.-given  by  the  statute  of  1797,  alluded  to  by  the  gen- 

15 
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Hazenetux.   tleman  preceding  me.     But  if  the  Justices  of  the 
Smith  and  Gas-  Pcacc  havc  HOW  such  powcF  givcu  by  this  statute, 

well* 

'  non  constat  that  the  power  did  not  exist  in  tliem  be- 
fore. Statutes  are  frequently  made  in  affirmance  of 
the  common  law.  Justices  of  the  Peace  are  ancient 
officers,  and,  as  conservators  of  the  peace,  possess 
many  common  law  prerogatives ;  and  the  power 
given  to  them  by  the  new  statute  is  without  doubt 
but  in  affirmance  of  the  same  power  originally  pos- 
sessed by  them  at  common  law. 

Upon  the  third  exception  we  remark,  that  the  rea- 
son of  the  case  will  dictate,  that  when  any  person  or 
persons  are  bound  by  specialty  to  two  or  more,  and 
the  things  covenanted  for  may  be  separately  inju- 
rious, the  law  must  intend  that  a  separate  action  may 
be  brought  by  him  who  is  separately  injured,  or  die 
recognisance  is  defeated. 

The  case  in  Finer* s  Abridgment^  first  read,  does 
not  apply;  that  savouring  of  a  real  action  on  joint- 
tenancy.  The  reason  of  the  thing  shew^ed  that  the 
obligees  ought  not  to  be  separated-  It  would  in- 
crease  suits.     The  interest  was  joint. 

In  the  case  next  cited,  A.  covenanted  with  B.  and 
C.  that  he  would  not  farm  the  excise  of  beer  in  Corn- 
wall.  B.  was  injured,  and  brought  separate  action. 
The  Court  held  here  was  no  joint  interest^  and  each, 
might  have  his  separate  remedy. 

In  the  present  case,  to  apply  the  principle,  was 
there  any  joint  interest  ?  An  acquittal  of  one  would 
not  have  discharged  tlie  other.  If  one  had  dis- 
charged this  recognisance,  it  would  not  have  ope- 
rated a  discharge  as  to  the  other,  because  Miriam  and 
Harrington  had  separate  interests,  and  might  be  se- 
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(xonately  damaged.     The  whole  course  of  judicial   Hazen  et  ux. 
proceedings  shew,  that  these  recoguisancesi  with  se-  smith  and  Caa- 

veral  recognisees,  are  common ;  and  the  principle ' 

stated  and  supported  by  the  books,  has  ever  governed 
actions  brought  upon  tlieni. 

As  to  the  fourth  exception.  Tlie  law  has  pointed 
out  certain  officers  to  make  complaint  in  criminal 
matters,  and  it  has  also  authorised  individuals  to  make 
such  complaints,  but  they  are  holden  for  costs  and 
damages.  If  the  course  taken  by  the  Justice  was 
irregular,  which  is  not  admitted,  the  recognisance 
shall  still  hold  for  costs.  This  arises  from  the  very 
nature  of  the  transaction.  The  meaning  of  the  words 
of  the  statute,  "  prosecuting  to  effect,"  is  clear. 
This  term  is  well  understood  in  civil  process.  When 
a  person  recognises  upon  the  issuing  of  a  writ  re- 
turnable to  the  County  Court  to  prosecute  to  effect^ 
here,  if  the  recognisor  fails  at  any  time  before  the 
action  is  before  the  Supreme  Court,  he  shall  respond 
the  costs  in  suit  upon  the  recognisance.  And  so  on 
an  action  for  malicious  prosecution,  which  prosecu- 
tion was  commenced  by  process  for  examination  be- 
fore a  Justice  of  the  Peace  ;  the  injured  party  recog- 
nised to  appear  at  the  Supreme  Court,  and  indict- 
ment there  found,  though  the  binding  over  is  the  act 
of  the  Justice,  and  the  indictment  the  act  of  the  Grand 
Jur}' ,  and  the  latter  under  the  control  of  the  prose- 
cuting officer  of  government,  yet  upon  acquittal  the 
action  will  well  lie ;  and  the  complainant  shall  not 
screen  himself  by  saying,  the  proceedings  of  the  Jus- 
tice, or  even  the  indictment  itself,  'have  sanctioned 
mv  doinffs. 
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Hazcnctux.        Cfiauitcey  Langdorij  on  the  same  side.     I  shall 
Smith  and  Cai-  Only  noticc  the  third  exception.     If  the  doctrine  laid 
-  down  by  my  brother  Chipinan  be  not>  true,  great  in- 

jury will  ensue.  If  both  persons  to  whom  thb  re-» 
cognisance  was  taken  are  compelled  to  join  in  the 
action,  one  may  have  been  put  to  greater  costs,  and 
received  greater  damage  than  the  other.  How  shall 
the  damages  be  severed  ?  The  first  judgment  must 
be  for  the  penalty.  Shall  tliere,  in  such  case,  be  se- 
veral motions  to  Chancery  ?  Therefore  it  has  been 
wisely  determined,  that  where  the  injury  may  be  se- 
veral, the  remedy  may  be  so. 

Mr.  Cook  has  misunderstood  the  note  in  Viner^s 
Mriclgment.  >  It  is  not  the  reverse  of  the  case  in  the 
text.  All  the  cases  cited  by  him  first  in  order,  which 
go  to  shew  that  persons  united  in  the  same  specialty 
must  prosecute  jointly,  respect  freehold  property 
holden  in  joint-tenancy,  in  which  the  principal,  in- 
terests, and  every  thing  growing  out  of  them,  have 
ever  been  considered  as  inseparable.  In  2  Mod.  p. 
82.  the  case  in  Viner'^s  Abridgment  respecting  the 
faiming  the  excise  of  beer,  fFilkinson  v.  Sir  Richard 
Lloyd^  is  more  fully  stated,  and  shews  more  fully  that 
it  is  in  point.  Is  there  any  thing  in  the  present  re- 
cognisance which  shews  it  to  be  of  the  nature  of  a 
joint  contract.  Here  complaint  was  entered  against 
two;  both  recognised  to  appear  at  the  Supreme 
Court ;  both  indicted  ;  one,  to  wit,  Miriam  Hazetiy 
acquitted  by  the  Jury.  The  other's  bond  was  estreat- 
ed. In  every  view  of  the  subject,  the  rights  of  Ja- 
toh  Harrington  were  never  confounded  with  ours. 
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for  the  demurrant.     The  authorities    Hazen  et  ur 

V. 

cited  are  before  the  Court.     I  shall  submit  the  first  Smith  and  Cas* 

well. 

and  two  last  exceptions  in  demurrer  to  their  consi-  ' 

deration,  with  the  coercive  observations  of  my  l^ro- 
Aer  Cook^  and  shall  detain  the  Court  with  a  few  ob- 
servations upon  the  second  exception.  There  is  ma- 
nifestly a  distinction  between  recognisances  taken  by 
ft  Justice  in  criminal  and  civil  suits,  and  between 
those  of  the  former  where  the  Justice  has  jurisdiction 
of  the  offence,  so  as  to  try  the  issue,  and  those  where 
he  holds  merely  a  C(^rt  of  Inquiry.  If  the  Justice 
takes  a  recognisance,  though  not  particularly  pro- 
vided  by  statute,  but  within  the  spirit  of  it,  in  a  cause 
within  his  jurisdiction  to  try,  such  recognisance  will, 
on  the  quashing  of  the  complaint,  compel  the  pay- 
ment of  costs.  But  when  the  Justice  holds  a  Court 
of  Inquiry,  every  such  recognisance  then  taken  must 
be  within  the  letter  of  the  statute.  The  magistrate 
may  be  considered  to  have  a  power  to  control  with 
some  latitude  those  things  which  pertain  to  the  admi- 
nistration of  justice  in  his  own  Court ;  and  here  he 
may  construe,  enlarge  or  restrict  those  statutes  rela- 
tive to  trials  in  his  own  Court,  giving  to  such  statutes 
in  the  exercise  of  his  judicial  power,  such  construc- 
tion as  to  his  wisdom  may  seem  meet.  But  the  ob- 
ject of  a  Court  of  Inquiry  is  not  to  Xxy.  No  issue  is 
joined.  The  magistrate  is  merely  to  discharge  or 
bind  over  the  accused  to  a  superior  Court ;  and  the 
bonds  taken  are  to  be  sent  by  him  to  such  Court, 
and  become  part,  not  of  his  records,  but  of  those  of 
the  Court  to  which  they  are  sent.  The  Justice,  in 
this  case,  acts  not  judiciaUy  but  ministerially.  His  du- 
ty, then,  in  all  motions  for  recognisances  in  Ws  Court 
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Haaen  et  ux.  of  Inquiry,  is  to  look  to  the  dain  letter  oi  the  sta- 
Saiith  and  Cm.  tute,  and,  if  the  bonds  requirediire  not  noticed  therein, 
^^_^_^^_^^  to  consider  that  he  has  no  power  to  take  them.  Sure- 
ly the  magistrate  could  find  neither  in  the  letter  cmt 
the  spirit  of  the  existing  statute,  a  power  to  take  the 
present  recognisance.  But  conceding  that  he  had, 
is  the  recognisance  forfeited  ?  Have  we  not  prose-r 
cuted  to  effect  ?  Does  the  law  require  of  a  man  to  do ' 
what  he  cannot  do  legally  ?  When  we  had  exhibited 
sufficient  evidence  before  the  Court  of  Inquiry  to  ob- 
tain bonds  for  the  appearance  of  the  delinquents  be- 
fore the  Supreme  Court,  what  could  we  have  done 
more  legally  ?  Did  the  law  require  of  us,  tliat  we 
should  conduct  the  witnesses  for  the  prosecution  to 
the  Court  ?  This  was  not  required,  for  the  statute 
had  provided,  that  the  witnesses  should  themselves 
recognise^  for  their  appearance.  Were  we  to  fee 
counsel  to  aid  in  the  prosecution  ?  The  law  had  Wo- 
vided  an  attorney  for  the  State.  Was  it  required  ithat 
we  should  control,  enlighten,  and  indoctrinate  the 
public  prosecutor.  Might  not  tlie  State  Attorney,  in 
the  form  of  the  indictment  laid  before  the  Grand 
Jury,  have  altered  our  charges  in  the  complaint,  so  as 
to  have  excluded  some  essential  part  of  the  evidence? 
might  not  the  indictment  have  been  brought  at  com- 
mon instead  of  on  the  statute  law  ?  Might  not  the 
attorney,  although  I  confess  it  is  not  presumable 
when  I  consider  the  abilities  of  the  gentleman  who 
then  prosecuted  for  the  government,  might  not  he, 
through  the  press  of  public  functions,  have  drawn  for 
the  first  time  a  defective  indictment,  which  might 
have  been  quaked  in  arrest  of  judgment.  Must  my 
client  be  responsible  for  any  or  all  these  failures  ?    If 
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they  happened,  could  it  be  said  they  resulted  from  Hazenetux. 
his  not  prosecuting  to  effect  ?  How  then  can  any  act  smith  «nd  Cm. 
after  the  Justice  had  ordered  the  delinquents  to  be        ^^  ' 
bound  over,  be  considered  as  comprehended  within 
the  clause,  or  niade  j>art  of  the  conditions  of  the  re- 
cognisance ? 

But  let  us  examine  the  intent  of  the  conditions  of 
the  recognisance.  It  is  said,  that  ignorance  of  the 
law  excuseth  no  man ;  but  still  laws  ought  to  be  so 
worded  and  so  construed  as  to  meet  the  general  un- 
derstanding of  the  people.  Common  informers  are 
considered  as  doing  a  beneficial  service  to  the  State. 
They  are  provided  for  by  the  common  and  statute 
kw,  and  stimulated  to  activity  by  the  .latter.  What 
duty  would  a  common  informer  conceive  to  be  en- 
joined upon  him  by  this  condition  of  the  recogni- 
sance ?  Would  he  conclude,  that  in  tlic  laudable  act 
of  bringing  offenders  to  justice,  he  was  bound  mere- 
ly to  support  his  complaint  before  the  Court  of  In- 
quiry ?  or  would  he,  coukl  he  imagine,  that  he  was 
to  render  himself  responsible  for  the  acts  of  others 
over  whom  he  had  no  control,  and  for  those  various 
laches,  by  which  criminals  elude  justice  ?  Would  he 
consider  that  he  was  responsible  merely  for  those  tri 
vial  costs  which  might  attend  a  Court  of  Inquir}*  in 
his  neighbourhood,  which  might  be  commensurate 
widi  his  purse,  or  those  {x>ssiUe  costs  and  damages 
which  might  result  from  the  failure  of  conviction  at 
a  distant  Court,  which  might  absolutely  ruin  him  ? 

To  shew  that  the  responsibility  of  the  recognisors 
attached  to  the  proceedings  in  the  Supreme  Court, 
some  analogy  is  attempted  to  be  shewn  betwixt  this 
case  and  that  of  an  action  brought  for  a  malicious  pro- 
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Haicn  ct  ux.    sccution,  Stated  to  be  commenced  before  a  Court  of 
Smith  and  Gas-  Inquiry,  with  acquittal  in  the  Supreme  Court.     To 

wcU  • 

■  sustam  such  action,  express  malice  must  be  shewn, 

or  strongly  implied  in  the  malicious  prosecutors  ;  for 
the  action  must  be  brought  in  the  nature  of  a  writ 
of  conspiracy,  and  against  more  than  one ;  and  ma- 
lice being  proved  in  the  commencement  of  the  pro- 
cess before  the  Court  of  Inquiry,  all  subsequent  pro- 
ceedings in  the  course  of  prosecution  in  the  Supreme 
Court  are  legally  considered  to  have  arisen  from  it, 
and  fairly  imputable  to  the  primary  agents.  But  can 
express  malice  be  shewn,  or  malice  even  implied  in 
an  action  of  debt  on  recognisance  ?  The  Justice's 
authority  to  take  this  recognisance  has  been  consi- 
dered in  the  argument  as  one  of  those  variations  from 
the  express  letter  of  the  statute,  which  he  had  an  in- 
herent  power,  by  virtue  of  his  office,  to  do,  for  the 
purpose  of  carrying  the  principal  intent  of  the  statute 
into  effect.  If  it  were  conceded,  that  the  magistrate 
possessed  the  power  so  to  construe  the  statute  as  to 
effect  that  which  he  might  imagine  to  be  its  intent, 
would  it  follow,  that  he  would  have  power  to  add 
such  clauses  and  provisions  to  the  statute  as  he  in  the 
profundity  of  his  legal  science  might  imagine  that 
the  Legislature  should  have  supplied. 

The  only  recognisance  for  costs  of  prosecution 
which  the  magistrate  issuing  process  upon  complaint, 
is  clearly  designated  by  the  statute.  It  shall  be  eur 
tered  into  at  the  time  of  the  praying  out  the  warrant. 
Whatsoever  was  done  by  the  Justice  afterwards,  and 
with  however  honest  intentions,  relative  to  taking  any 
after  recognisance,  was  an  officious  intermeddling, 
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not  warranted  by  the  statute,  and  therefore  nugatory    Hazenetwu 

2nd  void*  Smith  and  Cas. 

welt 


Opinion  of  the  Court, 

The  Chief  Judge  delivered  the  opinion  of  the 
Court* 

The  Court  consider,  that  the  Justice  of  the  Peac^ 
had  no  power,  under  the  statute  of  1787,  on  motion 
for  new  bail,  to  take  the  recognisance  declared  upon* 
The  second  exception  in  demurrer  being  well  taken, 
in  the  united  opinion  of  the  Judges,  and  going  to  the 
cause  of  action,  the  Court  waive  any  opinion  upon 
the  other  points. 

Let  judgment  be  entered,  that  the  plaintiffs'  decla- 
ration is  insufficient  J  and  that  defendants  have  theif 
costs.* 

Daniel  Chipman  and  Chauncey  Langdon^  for 
plaintiffs. 

^  and  John  Cooky  for  defendants. 


"•ii«WW 


mr^   — ^ 


<    WW  ■   I        <     mi    m  iw'w      ■        >       IB  I 


»  Vide  further  report  of  this  cause  on  reserve— /?Mr/an<? 
County^  July  adjourned  term;  A.  D.  1 809.  Fide  names  9f  cases. 
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AtkinsoB 

T. 

Minor  et  a1« 


John  Atkinson,  Appellant, 

against 

Joel  Minor  et  al.  Trustees  of  Moses  Hadley, 

Appellees* 

Several  tni«.      MOTION  TO    DISMISS.      In   the    declaration, 

tees   with  dis- 
tinct interests  plaintiff  BCt  forth,  that  the  said  Joel  Minor j  Ephraim 

cannot  be  join-  *■  ww        -n     i  w  i  .       ,     .  . 

ed  in  the  same  Cart,  and  frait  Rathborn,  have  m  their  possession 

vrit* 

money,  goods,  chattels,  rights  or  credits  of  the  said 
Moses  Hadley^  an  absconding  debtor,  to  the  value 
of  500  dollars. 

The  trustees  filed  the  following  motion :. 

Rutland  Coitnty, 
Supreme  Court,  Sec, 

Jo/m  Atkinson  v.  Joel  Minor y  8cc, 

Now  the  said  trustees  here  in  Court  sevsralfy  move 
the  Court,  that  the  process  of  the  said  John  Atkinson 
against  them  as  trustees  as  aforesaid,  be  dismissed — 

Because  they  severally  say,  that  the  trustees  arc 
Joined  in  the  action  aforesaid,  and  they  as  such  are 
charged  jointly  with  having  in  their  possession  mo- 
ney, goods,  chattels,  rights  or  credits  of  the  said, 
Moses  Hadleyj  to  the  value  of  500  dollars.  And  for 
that  they  the  said  trustees  are  not  and  never  have 
been  joint  traders  or  partners  in  company,  and  have 
not  at  any  time  been  Jointly  possessed  of  any  money, 
goods,  chattels,  rights  or  credits  of  the  said  Moses 
fffidley^  or  in  any  way  have  been  jointly  indebted  ta 
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the  said  Moses Hadley  in  any  sum  whatsoever;  There-      Atldngon 
fore  they  severally  pray  the  judgment  of  the  Ho-    Minor  ct  al 
nourable  Court,  that  the  process  aforesaid  may  be 
dismissed,  and  they  severally  allowed  their  costs. 

By  Cephas  Smithy  junior. 
To  this  motion  there  was  a  demurrer  and  joinden 

Cephas  Smithy  junior,  for  the  trtjstees,  contended^ 
that  the  words  of  the  statute,  ^''person  or  persons,^^  Vermmt  stat 
"  trustee  or  trustees,*^  "  hisy  her^  or  their^^  mean  to 
distinguish  those  who  are  severally  and  jointly  pos- 
sessed of  monies,  goods,  &c.  of  the  absconding 
debtor.  The  word  "  posses^on^^  being  used  through- 
out the  statute,  as  applied  to  the  plural  number,  must 
intend  the  Joint  possession,  and  not  several.  Any 
other  construction  will  be  absurd ;  for  upon  a  return 
of  nulla  bona  upon  the  first  writ  of  execution  which 
issues  against  the  goods  of  the  absconding  debtor 
in  their  possession,  the  sci.  fa*,  must  issue  jointly 
against  all,  which  cannot  be.  And  if  writ  of  execu- 
tion should  then  issue  de  bonis  propriiSy  though  the 
trustees  may  each  possess  several  and  unequal  sums 
of  money  of  the  property  of  the  absconding  debtor^ 
yet  the  trustees  being  joint  debtors  in  the  execution, 
toch  one  would  be  liable  for  the  whole  amount. 

The  creditor  of  an  absconding  debtor  cannot  have 
a  greater  right  against  the  debtors,  or  trustees  of  the 
absconding  debtor,  than  he  originally  possessed  him- 
self. The  absconding  debtor  had  not,  at  common 
law,  a  joint  action  against  his  several  debtorsf  but 
separate  actions.  The  fair  construction  of  tlie  statute 
is  a  joint  interest  in  the  trustees.  Trustees  vi  termini 
means  corporate  bodies  created  by  law,  or  tiios^ 
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AtkiitMB  minor  cotporations,  if  we  may  so  term  them,  created 
Minoi-  ct  ai  occasionally  by  contracts,  as  the  obligees  in  a  spe- 
cialty, or  promissors  in  a  note— a  joint  connection. 
The  goods,  &c-  of  the  absconding  debtor  in  the  pos- 
session of  such,  were  liable  to  be  reached  by  the 
trustee  process ;  and  tlierefore  the  word  "  trustees*^ 
was  necessarily  inserted  in  the  statute. 

It  is  obvious  that  the  Legislature  did  not  contem- 
plate the  joinder  of  several  trustees  with  distinct  in- 
terests in  the  same  writ ;  for  the  statute  has  made  no 
provision  for  separate  judgments.  ^  Indeed  none  were 
necessary.  But  if  se^^eral  trustees  of  the  absconding 
debtor  may  be  joined  in  one  action,  it  would  operate 
infinite  embarrassment  in  the  collection  of  debts.  A 
creditor  might  summon  fifty  or  more  persons  as  trus* 
tees  of  an  absconding  or  concealed  debtor ;  and  upon 
service  of  the  process,  if  any  one  of  them  responded 
to  the  absconding  debtor,  it  would  be  at  his  risk,  and 
often  very  nice  questions  would  arise,  whether  trus- 
tee or  not,  not  readily  determined,  even  by  profes- 
sional men.  Thus,  in  this  mode  of  brbging  the  ac- 
tion, a  small  demand  due  to  tlie  plaintiff  mi^ht  im- 
pede the  collection  of  numerous  debts. 

Statutes  creating  novel  rights  ought  always  to  be 
strictly  construed.  The  common  law  regulations  arc 
ever  to  be  pursued,  if  not  expressly  altered  by  die 
Statute. 

Truman  Squires^  contra.  That  they  had  pursued 
the  statute  strictly,  in  bringing  the  present  action. 

The  words  of  the  first  section  give  the  right  to 
tliis  mode  of  bringing  the  action  expressly.  "  If  any 
person  or  persons  shall  have  goods,"  &c.  in  his,  her 
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ot  their  "  possesion  of  any  person  who  shall  have  se-      Atkinson 
cretlj  absconded  from  the  State,  or  shall  keep  con-    Minor  et  ai. 
cealed  within  the  same,"  any  creditor  may  cause  — *~— ^* 
such  person  or  persons  to  be  summoned  as  trustee  or 
trustees  of,  &c.  by  a  process  to  be  issued  against  him^ 
her,  or  them.     The  second  section  speaks  the  same 
language :  "  If  the  said  trustee  or  trustees  do  not  ap- 
pear by  himself,  herself,  or  themselves.^*     And  simi- 
lar  expressions  are  continued  through  the    whole 
statute. 

But  it  is  said  the  plural  is  used  to  denote  corporate 
bodies,  or  persons  jointly  interested  bj^  contract  in 
the  goods,  &c.  of  the  absconding  debtor.  But  if  so^ 
why  was  it  not  thus  expressed.  Perhaps  there  are  no 
words  more  frequently  inserted  in  statutes  than  per- 
son and  persons :  but  surely  no  one  ever  before  ima- 
ged, that  persons  or  trustees j  or  any  other  plural  vi 
terminij  meant  a  joint  interest-  When  a  joint  in- 
terest is  intended  by  the  plural  in  any  statute,  wo 
learn  it  from  its  connection  with  and  relation  to 
other  parts  of  the  statute,  or  by  its  consistency  with 
the  great  object  of  it,  which  is  often  expressed  in  the 
preamble,  and  frequently  in  the  very  title  of  the  act 
But  on  investigation  of  the  present  statute,  can  we 
learn  from  any  other  expressions  in  it,  that  ^^ persons'** 
or  "  trustees**  meant  to  intend  a  joint  interest.  Does 
the  great  object  of  the  statute  run  counter  to  our 
construction  of  it  ?  The  very  title  of  the  act  is,  "  An 
act  directing  tlie  mode  of  process  against  trustees**  of 
absconding  debtors. 

It  is  objected,  that  our  construction  of  the  act  will 
create  embarrassment  in  the  process  of  set.  fa.  and 
writ  of  execution  de  bonis  proprtis.    But  was  there 
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Atkinson      civcr  a  new  law  promulgated  which  did  not  present 
Minor  et  ai.    soHic  difficulties  in  the  detail  of  practice  under  it  ?  It 

•  is  the  great  and  constant  object  of  Courts  of  Justice 

to  remedy  these  difficulties,  and  by  their  practical 
rules  and  repeated  decisions,  to,  render  the  operation 
of  the  act  intelligible  and  consistent ;  and  we  have  no 
doubt  tliat  the  decisions  and  rales  of  this  Court  will 
in  due  time  dissipate  the  dense  cloud  of  obscurity 
which  at  present  shrouds  the  gentleman's  mind. 
What  will  be  these  decisions  and  rules  we  do  not  pre- 
sume to  anticipate.  For  ourselves  we  can  conceive 
of  no  difficulty  in  case  of  return  of  nulla  bona  on  the 
first  execution,  for  the  creditor  to  enter  several  mo* 
tions  for  sci.  fa.  against  the  several  trastees.  It  is 
incumbent  on  each  trustee  to  disclose,  and  when  the 
creditor's  debt  is  satisfied  by  the  property  in  the  pos- 
session of  one,  two,  or  more  of  the  trustees,  he  cannot 
have  more ;  and  the  officer's  returns  on  the  several 
executions  of  the  several  sums  collected,  when 
amounting  to  the  creditor's  principal  judgment  debt^ 
will  be  a  bar  to  any  scire  facias  against  others. 

But  it  is  said  the  creditor  of  an  absconding  debtor 
cannot  have  a  greater  right  against  the  debtors  or 
trustees  of  an  absconding  debtor,  than  he  had  him- 
self. By  common  law  he  might  not  But  surely  the 
Legislature  have  a  power  to  restrict,  destroy,  or 
abridge  municipal  rights.  Do  they  not  convene  for 
these  purposes  ?  What  is  our  statute  book  but  a  vo* 
lume  which  in  every  page  limits,  abridges,  abolishes, 
creates,  destroys,  and  then  creates  anew  municipal 
rights.  But  an  alarming  evil  is  a|^rehended  from 
our  construction  of  the  statute.  It  is  said,  if  several 
trustees  of  the  absconding  debtor  may  be  joined  ii| 
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one  action,  it  would  (q>erate  infinite  embarrassment      Atkinton 
in  the  collection  of  debts.  But  would  this  evil  be  en-    Minor  et  ai. 
tirely  done  away  by  their  construction  ?    Might  not  — — — ~' 
a  debt  of  twenty  shillings  clog  a  debt  of  a  thousand 
pounds  ?    Might  not  a  creditor  holding  several  de« 
mands  bring  separate  trustee  processes  against  many 
trustees,  though  his  several  demands  may  each  be 
small  in  comparison  with  the  goods^  &.c.  in  the  pos- 
session of  each  trustee. 

In  the  respectable  State  of  Connecticut  they  find 
no  inconvenience  or  difficulty  in  copyings  as  they 
style  it,  several  garnishees.  The  great  object  of  our 
statute  is  to  prevent  the  embezzlement  of  property  of 
absconding  or  concealed  debtors,  and  to  secure  it  to 
respond  their  just  debts.  That  this  can  be  effected 
better  by  one  action  embracing  several  trustees,  than 
by  several  actions,  admits  of  no  doubt  when  we  con- 
sider the  great  saving  of  costs  which  will  be  made  by 
the  former  mode. 

Daniel  Chipman  arose  to  reply. 

Sed  per  Curiam.  The  Court  do  not  wish  to  hear 
forther  in  support  of  the  motion.  The  statute  is  so 
clear,  it  would  be  a  waste  of  time  to  hear  further  ar» 
gument* 

The  Legislature,  it  is  apparent,  never  ccxitem. 
plated  an  action  like  the  present  under  this  statute. 

To  embrace  persons  of  several  interests  in  one  suit 
as  creditors  of  an  absconding  debtor,  would  produce 
great  injury  to  the  parties,  and  occasion  much  em- 
iborrassment  in  the  process  of  the  Cpurts, 
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Atkinson  Let  die  proccss  be  dismissed,  and  the  trustees  have 

V. 

Minor  ct  ai.    severally  their  costs. 


Daniel  Cfupman  and  Cephas  Smithy  junior,  for  the 
trustees. 

Israel  Smith  and  Truman  Squires^  for  plaintifl 


Chalkley  Ja'm£s,  Appellee, 

against 
Simeon  Smith,  Appellant. 


In  debt  iipon  a 
recognisance  to 
I^osecute  writ 
of  eiror  taken 
under  the  sta- 
tute of  1791, 
where  execu- 
tion upon  non- 
suit and  com- 
plaint has  is- 
sued and  been 
returned  satis- 
fied for  12  per 
cent,  interest 
and  costs,  tlie 
Court  will 
chancer  the  pe- 
nalty to  a  sum 
merely  noroi- 
aal. 


DEBT  on  recognisance. 

Attach  Simeon  Smith  to  answer  to  Chalkley  James f 
surviving  partner  of  Roger  Hunt^  deceased,  in  a  plea^ 
&c.  that  he  the  said  Simeon  to  the  said  Chalkley  as 
surviving  partner  to  the  said  Roger  Hunty  render  the 
sum  of  1,400  dollars,  which  he  justly  owes,  &c.  for 
that  whereas  the  said  Simeon^  in  the  life-time  of  the 
said  Roger y  to  wit,  on  the  9th  day  of  February ^  1798, 
in  his  own  proper  person  appearing  before  Enoch 
fFoodbridgey  Esquire,  one  of  the  Judges  of  the  Su- 
preme  Court  of  Judicature  of  the  State  of  Fermonfy 
acknowledged  himself  indebted  to  the  said  Chalkley 
and  Roger  in  the  sum  of  1,400  dollars,  to  be  paid  to 
the  said  Chalkley  and  Roger^  their  heirs,  &c.  and 
unless  he  should  so  do,  he  the  said  Simeon  did  grant 
and  agree  that  the  said  sum  of  1,400  dollars  should 
be  levied  of  his  goods  and  chattels,  lands  and  tene^ 
jnents,  and  for  want  thereof  upon  his  body  to  the  vse 
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of  the  said  Chalkley  and  Roger,,  (he  the  said  Endck  James 
Woodbridge^  Esquire,  by  virtue  of  his  office  as  Judge  smith. 
of  the  said  Supreme  Court  of  Judicature  as  aforesaid,  "" 

being  legally  empowered  to  take  such  bond  of  recog- 
nisance,) which  said  bond  of  recognisance  was  ne- 
vertheless conditioned,  that  if  Nathaniel  Dickinson 
should  prosecute  to  effect  at  the  Supreme  Court  to  be 
holden  at  Rutland^  within,  &c.  on  the  Tuesday  next 
following  the  first  Tuesday  of  January^  17^9,  a  cer- 
tain writ  of  error  by  him  prayed  out,  and  bearing 
date  on  the  same  9th  day  o(  February^  1798,  wherein 
the  said  Nathaniel  was  plaintiff,  and  the  said  Clialkley 
and  Roger  defendants,  on  a  judgment  had  and  ren- 
dered in  the  County  Court  of  the  County  of  Rutland, 
at  their  term  of  November ,  1797,  in  favour  of  the 
said  Chalkley  and  Roger,  for  the  sum  of  703  dols, 
38  cts.  damages,  and  14  dols.  41  cts.  for  their  costs 
in  that  behalf  laid  out  and  expended,  and  should  pay 
and  satisfy  to  the  said  Chalkley  and  Roger  the  full 
amount  of  the  judgment  aforesaid^  provided  said  judg- 
ment should  be  affirmed  by  said  Supreme  Court,  and 
answer  and  pay  all  intervening  damages  and  costs, 
and  such  damages  and  costs  as  should  be  awarded  by 
said  Court  to  the  $aid  Chalkley  and  Roger  for  the  de- 
lay of  the  writ  of  execution  on  said  judgment  by  pre- 
text of  prosecuting  said  writ  of  error,  in  case  said 
Nathaniel  shcHild  fail  to  prosecute  the  same  to  effect, 
then  said  bond  of  recognisance  to  be  void,  otherwise 
to  remain  in  fuU  force  and  effect,  as  by  said  bond  of  re- 
cogmsance,  and  the  conditions  thereof  ready  here  in 
Court  to  be  she^vn,  may  more  fully  appear.    And  the 
said  Chalkley  James  says,  that  afterwards,  to  wit,  at  the 

17 
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Jamet  Supreme  Court  begun  and  hdden  at  SuHandj  withiA^ 
Smith.  &c.  on  the  Tuesday  next  following  the  fourth  Tues- 
day  of  January^  1799,  and  after  the  decease  of  the 
said  Roger y  such  proceedings  were  then  and  there 
had  on  the  said  writ  of  error,  that  said  judgment  wa$ 
duly  affirmed ;  and  rt  was  by  the  consideration  of  said 
Court  adjudged  and  determined,  that  the  said  Chalk- 
ley  Jamcsy  as  surviving  defendant  and  surviving 
partner  of  the  company  and  firm  of  merchants,  known 
by  the  name  and  firm  of  James  and  Hunty  should  re* 
cover  of  the  said  Nathaniel  the  sum  of  7  dols.  25  cts. 
for  the  costs  which  he  had  sustained  by  reason  of  the 
prosecuting  the  said  writ  of  error  as  by  the  files  and 
records  of  said  Supreme  Court  here  before  them  had 
may  fully  appear.  And  the  said  Chalkley^  surviving 
partner  as  aforesaid,  further  says,  that  said  Nathaniel 
hath  not  prosecuted  his  said  writ  of  error  to  eflect, 
and  hath  not  paid  and  satisfied  to  him  the  said  Chalk- 
ley  since  the  decease  of  the  said  Rogers  nor  to  him 
the  said  Roger  before  his  decease,  the  amount  of  said 
judgment  had  and  rendered  in  the  County  Court  as 
aforesaid,  and  has  not  answered  and  paid  all  inter- 
vening  damages  and  costs  occasioned  by  prosecuting 
said  writ  of  error,  nor  any  part  thereof;  and  the  said 
bond  of  recognisance,  in  form  aforesaid,  remains  in 
full  force  and  efiect,  and  hath  become  forfeited  to  the 
said  Chalkleyy  whereby  an  action  hath  accrued  to  the 
said  Chalkleyy  as  surviving  partner  as  aforesaid,  to 
have  and  recover  of  the  said  Simeon  the  said  sum  of 
1,400  dollars  as  above  demanded,  yet  the  said  ^Su 
meony  having  due  notice  of  the  premises,  hath  not 
paid  said  sum  of  1,400  dollars  to  either  the  said 
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ChaUtley  or  the  said  Roger  In  his  life-time,  but  de-       Jamw 
tains  it,  ad  damnum^  2,000  dollars*  Smith. 

This   cause  came  by  ^peal  from  the  County    ' 
CourL 

Chauncey  Langdon^  for  defendant,  craved  oyerd 
the  bond  of  recognisance,  which  was  exhibited,  and 
then  suffered  a  default. 

The  bond  read  in  oyetf 

State  of  Vermont. 

Rutlandj  ss.  Be  it  remembered,  that  before  me^ 
Enoch  fVbodbridgey  one  of  the  Judges  of  the  Supreme 
Court  of  Judicature  of  the  State  of  Vermont,  came 
personally  Simeon  Smith,  of,  &c.  and  acknowledged 
himself  jusdy  indebted  to  ChdUcley  James  and  Roger 
Hunt,  merchants  trading  in  company  under  the  name 
and  firm  of  James  (^  Hunt,  in  the  full  and  just  sum.  of 
fourteen  hundred  dollars,  to  be  levied  of  his  goods 
and  chattels,  lands  and  tenements,  and  for  want 
thereof  upon  his  body,  if  default  be  made  in  the  con* 
ditions  following :  The  condition  of  this  recog- 
nisance is  however  such,  that  if  Nathaniel  Dickinson 
shall  prosecute  to  effect  at  the  Supreme  Court  to  be 
holden  at  Rutland,  Sec,  on  the  Tuesday  next  follow- 
ing the  fourth  Tuesday  of  January,  1799,  a  writ  of 
error  this  day  prayed  out  against  the  said  Chalkley 
and  Roger,  in  behalf  of  the  said  Nathaniel,  therein 
plaintiff,  and  against  the  said  Chalkley  and  Roger 
therein  named  as  defendants,  which  writ  is  brought 
to  reverse  a  judgment  rendered  by  the  County  Court 
^  Rutland  CoxmXy,  at  their  term  oi  November,  1797, 
in  favour  of  the  jsaid  Chalkley  and  Roger,  and  aguinst 
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James 

V. 

Smith. 
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tlie  said  Nathaniel  for  tlie  sum  of  703  dols.  38  cts. 
for  their  damages,  and  14  dols-  41  cts.  for  their  costs 
of  suit;  and  sliall  pay  and  satisfy  to  the  saad  Chalklei/ 
and  lioger  tht  Jiili  amount  of  said  judgment  j  provided 
said  judgment  sliall  be  affirmed,  and  answer  and  pay 
all  intervening  damages,  in  case  the  said  Nathaniel 
fail  to  prosecute  his  said  writ  of  error  to  effect,  tlien 
this  recognisance  to  be  void,  otherwise  of  force. 
Taken  and  acknowledged  before  me,  tliis  9th  day  of 
February^  1798. 

Enoch  PFoodbridge. 


After  oyer  of  the  bond  of  recognisance  and  default, 

Langdon  filed  the  following  motion  : 

Challcley  Jamegy  Appellee, 

v. 
Simeon  Smithy  Appellant. 


Vermont  Stat. 
v«)l-   1.  p.  83. 

$.75. 


And  tl)e  appellant  by  his  attorney  now  moves  tlie 
Court  here  after  judgment  to  recover  his  said  debt 
contained  in  said  bond  of  recognisance,  to  chancer  tlie 
same  to  the  intervening  damages,  which  the  plaintiff 
hath  actually  susUiined  by  reason  of  the  delay  afore- 
said, agreeably  to  equity  and  good  conscience,  ac- 
cording to  the  statute  in  such  case  made  and  pro- 
vided.    By 

Langdon^  his  attorney. 

It  was  conceded,  that  tlie  execution  upon  the  ori- 
gin il  judgment,  which  had  been  stayed  by  the  super^ 
sedeas  in  the  writ  of  error,  had  not  been  purchased  ou( 
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since  the  affirmance  of  judgment ;  that  upon  ncmsuit       J«mes 
an  the  writ  of  error,  judgment  had  been  rendered  for       Smith, 
costs  and  dam^es  rated  at  12  per  cent,  interest  on  ■"■^■"-"~~ 
the  sum  of  the  original  judgment,  execution  had  is- 
sued, and  had  been  returned  fully  satisfied. 


/ 


Chauncey  Langdorij  for  the  recognisor,  contended, 
that  whatever  might  be  the  form  of  the  bond  of  re- 
cognisance, it  must  be  controlled  by  the  statute. 

The  statute  provides,  section  10th,  "that  when  any  ^^ont  sut 

vol*  !•  p«  0(  • 

person  shall  pray  out  a  writ  of  error,  in  due  form  of 
law,  and  procure  the  same  to  be  regularly  served, 
and  shall  fail  to  enter  and  prosecute  his  said  writ  to 
effect,  or  shall  become  nonsuit,  the  defendant  or  de- 
fendants in  error  may  enter  his,  her,  or  their  com- 
plaint to  the  Court  to  which  the  same  is  made  re- 
turnable, praying  for  his  just  damages  and  legal  costs, 
and  such  Court  shall  award  to  the  defendant  or  de- 
fendants in  error,  twelve  per  cent,  interest  on  the  ori- 
ginal judgment  as  damages,  and  his  costs,  and  issue 
execution  accordingly.'' 

The  statute  has  been  complied  with,  as  appears  by 
the  concession  in  the  present  cause.  Defendant  in 
error  had  filed  his  complaint,  had  judgment  of  Court 
for  his  damages  and  costs,  with  twelve  per  cent,  in- 
terest on  the  original  judgment,  and  purchased  out 
hb  writ  of  execution,  which  had  been  returned  fully 
satisfied*  The  damages  and  costs  then  received  by 
the  defendant  in  error,  were  the  same  damages  and 
costs  secured  to  him  by  the  recognisance  provided 
for  by  the  8th  section  of  the  same  act,  "  as  just  da- 
mages for  the  delay  occasioned  by  such  writJ^^  To 
satisfy  the  original  judgment,  the  whole  course  of 
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jameB       practice  had  been  to  refer  the  defendant  in  error  to 
Smith.       his  execution  on  such  judgment,  which  had  merely 
^  been  staid  until  the  decision  upon  the  writ  of  error* 

Here  no  other  damages  had  intervened.  The  ori- 
ginal plaintiff  might  at  any  time  have  taken  out  his 
execution  on  the  original  judgment,  after  nonpross  in 
error ;  and  the  original  defendant  might  at  all  times 
have  been  charged  in  execution,  never  having 
changed  his  comnwrancy  described  in  the  writ. 

Ceplias  Smithy  contra^  objected  to  their  shewing 

any  payment  in  part.    The  statute  does  not  apply  ; 

jRffeistd  Stat,    for  althouffh  passed  2d  of  March^  1797,  it  will  be 

p.  6ir.   Fay'e  11  i  .  ,  ,  . 

edit.  recollected  a  suspension  act  was  about  that  time 

passed,  suspending  the  operation  of  this  act  until  the 
first  of  September^  1798.  The  recognisance  bears 
date  the  9th  of  February^  1798.  The  former  statute, 
under  which  the  recognisance  declared  upcm  was 
taken,  merely  established  the  common  law  practice, 
and  this  recognisance  is  taken  agreeably  to  such  prac« 
tice.  The  form  is  the  same  with  that  usually  adopted 
before  tlie  late  statute,  which  we  confess  varies  the 
practice.  That  at  common  law,  the  recogniscw  for* 
feited  the  whole  penalty*  . 

Har&.  ed.  Ver-      LangdoTi.    We  wcrc  aware  that  the  late  statute 

wxmt  Stat  p.  .  .  ,  1     .       1         1   .        *»    1 

288.  went  into  operation  subsequently  to  the  date  of  the 

recognisance.  But  the  statute  passed  MrLf ember  1, 
1791,  merely  enumerates  the  process  in  error,  among 
others,  in  defining  the  civil  jurisdiction  of  the  Su- 
preme Court,  We  now  consider  the  Le^slature 
by  the  late  act  have  expressly  affirmed  what  they 
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considered  to  Ix^  the  common  law  practice*    Has  any       James 
other  practice  than  that  which  we  contend  foh  been       smith, 
attempted  to  be  shewn  ?  It  is  observable,  that  in  the  — — — ^ 
former  statute  power  is  given  to  the  Court,  upon  mo- 
tion, after  judgment  for  the  penalty  of  a  recognisance, 
"  to  moderate  the  rigour  of  the  law  in  consideration 
of  the  case,  and  according  to  equity  and  good  con- 
science to  chancer  such  forfeiture." 

Hall,  Judge.  If  tlie  construction  of  the  statute 
advocated  by  Mr.  Smith,  be  correct,  I  have  misled 
many  an  honest  man.  I  have  ever  considered,  that 
the  recognisor  was  holden  only  for  the  interest  and 
costs,  on  failure  of  a  writ  of  error.  The  process  in 
error  merely  suspends  the  execution  upon  the  ori- 
ginal judgment  until  search  is  made  after  error ;  and 
unless  some  intervening  damages  are  shewn,  such 
as  the  eloigning  property,  the  absconding  or  bank- 
ruptcy of  the  plaintiff  in  error.  I  have  never  con- 
sidered the  defendant  as  entitled,  upon  the  recogni- 
sance, to  any  damages ;  and  never  supposed  it  was 
optional  with  him,  either  to  resort  to  his  execution  in 
the  Court  below  for  his  judgment  debt,  or  to  take  his 
remedy  on  the  recognisance. 

TFoodbridgey  Chief  Judge.  I  have  generally  erased 
intervening  damages,  when  a  recognisance  has  been 
presented  to  me  tor  signature,  as  I  would  have  the 
conditions  of  the  recognisance  to  rest  entirely  on  the 
statute. 

But  this  recognisance  is  said  to  be  predicated  on 
the  common  law  practice.     If  this  be  true,  it  is 
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James.      dear  tihat  Ae  bond  can  never  be  (jiancered  below 
Smith.       the  judgment  debt. 

Curia  adknsare  xndt. 

At  the  ensuing  term,  the  Court  chancered  the 
bond  of  recognisance  to  a  sum  merely  nominal. 

Cephas  Smithy  for  plaintiff. 
Chaimcey  iMngdmy  for  defendant. 
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Samuel  Brouchton  against  David  Ward  and 

Abel  Wolcott. 


TRESPASS  for  taking  one  yoke  of  oxen,  a  mare  where  tLpHtif^ 
and  colt.     General  issuer    Trial  per  pais*  tween   several 

defendants     in 
trespass,     the 

Johi  Cook,  for  the  plaintiff,  stated,  that  on  the  6th  of 'anVone*'of 
of  Jpril,  1798,  the  defendants  purchased  out  two  exhrbitrd^^n^"* 
tvTits  of  attachment,  one  in  each  of  their  names,  and  evidence   as 

'  ^  ,  proof  of  tlie 

both  against  the  present  plaintiff  and  one  Francis,  trespass. 
These  writs  were  issued  by  and  made  returnable  be- 
fore Mr.  Justice  Button,  on  the  fourteenth  of  the 
?5ame  AprxL    They  were  served  on  Broughton  and 

18 


1S8  RUTLAND  COUNTY, 

Biougiiton  Francis  the  9th  of  the  same  month,  and  by  conni- 
Ward  and  woi-  vance  of  the  then  plaintiffs,  (now  defendants,)  altered 
.  and  made  returnable  on  the  19th  of  April  aforesaid. 
The  Justice  held  his  Court  on  the  fourteenth  of 
Aprily  and  not  noticing  the  alteration  in  the  writs,  de- 
faulted Broughton  and  Franeisj  rendered  judgment, 
and  issued  executions  in  both  actions.  The  execu- 
tions were  put  into  the  hands  of  a  constable  to  serve 
and  return  ;  who  levied  the  execution  in  the  name  of 
David  fFard  upon  the  mare  and  cok,  and  that  in  the 
name  of  Abel  Ifolcott  upon  the  oxen  described  in  the 
declaration.  The  property  was  sold  at  public  auction, 
and  the  avails  paid  to  the  present  defendants. 

Mr.  Justice  was  sworn.  He  exhibited  the  two 
writs.  The  alterations  suggested  by  .  the  counsel 
were  apparent.  The  writs  of  execution  recited  each 
a  judgment  rendered  on  the  fourteenth  of  April,  1798, 
and  were  dated  the  24th  of  Aprily  1798.  The  Justice 
testified,  that  the  two  writs  of  attachment  were 
brought  to  him  to  sign  by  the  defendant  fTolcotty  at 
wliich  time  they  were  made  returnable  on  the  four- 
teenth 6siy  of  Aprily  1798;  and  on  that  day  he  ren- 
dered the  several  judgments  on  default,  and  granted 
the  executions  on  the  24th  of  Aprily  which  he  deli- 
vered to  TFardy  the  other  defendant.  That  on  the 
nineteenth  o{  Aprily  1798,  he  met  Broughtcny  the  pre- 
sent plaintiff,  with  Francis,  and  they  told  him  they 
were  going  to  his  house  to  attend  Court ;  that  he  then 
informed  them  he  had  rendered  judgment  agsunst 
them  in  both  suits,  on  the  14th  of  April. 
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Chauneey  JLangdon,  for  defendants,  now  objected     Bmuj^tao 
to  the  several  writs  of  attachment  and  of  execution  wtrdandwol- 
going  to  the  Jury.     The  matter  in  issue  is  a  joint        ^ 
trespass ;  their  whole  shewing  several  trespasses. 

Sedper  Curiam.  There  is  sufficient  privity  shewn 
already  in  evidence  between  the  present  defendants. 
The  acts  of  each,  as  combining  in  this  joint  trespass^ 
may  be  shewn. 

Further  evidence  was  exhibited,  shewing  that  the 
writs  of  attachment  were  purchased  out  at  the  insti- 
gation of  Francisj  who,  before  the  service  upon 
BroughtOHy  altered  himself  the  days  of  the  returns 
with  the  privity  of  the  present  defendants,  and  after- 
wards turned  out  the  oxen,  &c.  the  property  of 
Braughton^  to  satisfy  the  executions. 

The  Court  inquired,  if  the  defendants  relied  upon 
impeaching  the  credibility  of  the  witnesses ;  and  ob- 
served, that  if  their  testimony  could  not  be  shaken, 
the  defisndants  must  be  without  available  defence. 

Verdict  for  plaintiff. 

John  Cook  J  for  plaintiff. 
Chauneey  Langdon^  for  defendants. 
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Pierce 

▼. 
Cl&rk. 

*  '  '  Geobge  Pierce,  Appellee^ 

against 
Jedediah  Ci^ark,  Appellant. 

In  action  upon       PLAINTIFF  declared  upon  a  promissory  note. 

promissorj  i  .  *  "^ 

note,  tiic  dc  General  issue  joined,  and  put  to  the  Jury. 

fendant  having         ^-,  rr        ^  i^«  -j 

i)aid,  in  dis-  Defendant  offered  to  shew  m  evidence  certam  arti- 
note,^undry  ar^  clcs  of  merchandise  paid  in  discharge  of  the  note. 

liclcs   of  iner-  • 

chandise,     the 

ject  of  char^;  /^^^^  ^^i^^h  counscl  for  the  plaintiff,  objected ; 
obii^^d^'ti*  fi?e  "^"^^^  ^^^  section  93.  of  the  Judiciary  act,  **  That  if 
Ids    book  ac-  ^ny  action  shall  be  pendin?  in  either  of  the  Courts 

I'ount,  under  ^  »  t> 

he  93d  section  afor^said,  Supreme  or  County  Courts,  and  the  de- 
Ict,  but  may  fendant  or  defendants  shall  have  any  just  demand  on 
jVcn^t  undc/Sic  book  against  the  plaintiff  or  plaintiffs,  which  cannot 
general  issue.    ^  pj^^^  ^^  ^^  ^g^^  ^  aforcsaid ;  it  shall  be  lawful  for 

such  defendant  or  defendants,  on  or  before  the  third 
day  of  the  first  term  of  the  Court,  in  which,  by  law,  he, 
she,  or  they,  is  or  are  required  to  appear  to  file  in  the 
same  Court  in  which  such  action  shall  be  pending  as 
aforesaid,  a  declaration  setting  forth  the  nature  of 
such  demand,  according  to  due  form  of  law ;  which 
dcclai'ation  so  filed  shall  be  sufficient  notice  to  the  ad- 
verse party  to  appear  and  answer  thereto ;  and  the 
Court,  in  every  such  case,  shall  proceed  to  the  trial 
on  such  declaration,  previous  to  the  trial  of  the  origi- 
ffrviQHt  Stat,   nal  action ;  and  if  the  defendant  shall  recover  on  siich 

**" declaration,  the  sum  so  recovered  shall  be  plead  as 

an  offset  against  the  original  plaintiff's  demand,  as  is 
above  provided."  And  then  insisted,  that  defendant 
tihould  have  filed  liis  book  account  according  to  the 
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li^atute  provision ;  in  which  case  auditors  would  have       ^ittet 
been  appointed*  and* his  client  would  have  had  the       ciark. 
benefit  of  examining  the  defendant  under  oath  rela-  y^f^nant  stat 
live  to  the  correctness  of  his  charges  on  book,  of  ^J;  ^-  ?•  ^36, 
which  he  may  now  be  deprived. 

Sedper  Curiam.  The  statute  provision  does  not 
abolish  the  common  law  privilege.  The  defendant 
may  shew  under  this  issue  any  thing  which  goes  to 
the  discharge  of  the  note.  Payment  is  al^vays  good 
shewing. 

for  plaintiff. 


Israel  Smithy  for  defendant. 


William  Hoggi  ex  dem.  Silas  Hodges  et  aL 

against 
Erastus  Wolcott,  Tenant. 


COSTS  on  new  trial  in  ejectment.  Upon  granting 

This  cause,  after  being  several  terms  in  the  County  court  wiu'  not 
Court,  came  by  appeal  to  the  Supreme  Court,  and  ^nrt ''Se  ^ad- 
was  tried /^eAr^ary  term,  1800.  Verdictfor  the  plains  foJJJT  the'^m. 
tiff.  At  the  May  adjourned  term  of  this  Court,  J5J^"*^2r\ut 
J  800,  defendant  Wolcott  filed  his  motion  for  new  mepciy    those 

costs   which 

trial,  grounded  upon  the  recent  discovery  of  new  and  have    accrued 
material  evidence.     New  trial  was  granted  and  had  ing  of  the  new 
this  present  term,  when  the  Jury  found  a  verdict  for 
the  defendant;  and  now  defendant  moved  for  his 
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Hogg       costs  to  be  taxed  from  the  commencement  of  the  siut 
WoicoK.      in  the  County  Court 

Oiauncey  Langdon  conceded,  that  if  the  new  trial 
had  been  granted  by  reason  of  the  misconduct  of  his 
client,  the  plaintiff,  full  costs  might  have  been  taxed; 
but  e  contra  where  the  new  trial  was  granted  on  ac* 
count  of  the  misfortune  of  the  defendant,  occasioned 
by  his  ignorance  of  certain  material  evidence. 

Per  Curiam.  The  new  trial  was  granted  solely 
upon  the  discovery  of  new  and  material  evidence. 
Here  was  no  misconduct  in  the  plaintiff.  Let  costs 
be  taxed  for  the  defendant,  solely  from  the  com- 
mencement of  the  new  trial. 

Langdon^  for  plaintiff. 
.  for  defendant. 


I.  Smith  against  Ithakar  Hubbard  and  Isaac 

M*WlTHY. 


Where  a  new      MOTION  in  aTTcst  of  judgment,  and  for  trial  cfe 

action    is    not  ,        ,  ^      o 

barred  by  the  novoy  m  ejectment. 

Court  will  not      This  causc  was  tried  at  the  stated  term,  February^ 

Mw  uiS"be*  A-D.  1801.   Verdict  for  defendant. 

Sa^  n'^t"  i7      I>^rvus  Chipman  and ,  filed  the  foUow- 

^lon":.^  the"  i«g  "motion : 

Judge's  charge. 
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And  now  the  said  Israel  Smitk,  in  Court,  after       Smith 
verdict,    and  before  judgment   had   and  rendered  Uobbardftnd 
thereon,  moves  and  prays  the  Court,  that  no  judg-  *^  ^' 

ment  may  be  rendered  on  the  verdict  of  the  Jury  in 
said  cause,  because  he  sajrs  that  the  verdict  of  said 
Jiuy  was  returned  against  him  contrary  to  law  and 
the  directions  of  the  Court  in  matters  of  law.  Where- 
fore he  prays  the  judgment  of  the  Honourable  Court, 
that  the  same  verdict  may  be  set  aside,  and  a  new 
trial  granted  in  the  same  cause  by  his  attornies,  &c. 

Arguments   upon    the  motion    were  heard  this 
term : 


Daniel  Chipmatiy  against  the  motion,  stated,  that  On  motion  for 
it  appeared  in  evidence  upon  the  trial,  that  in  1781,  \^^  thew- 
John  Painey  brother-in-law  to  the  plaintiff,  sold  an  uw  Jjd^d?- 
entire  proprietary  right  of  land,  which  embraced  the  court!  if  it  ^^ 
lots  described  in  the  declaration,  to  the  ancestor  of  P«»"  **>«^ 

,  were  matters  in 

the  defendant.    The  plarntm  was  conusant  of  the  fact  as  wom  as 

__^  law  ttRclev  thft 

facts,  and  suflered  his  claim  to  lie  dormant  until  the  consideration 
year  1794,  when  this  adverse  claim  was  made.    That  Suit  if  the  jiff>' 
there  was  probable  presumption  that  the  plaintiff  had  one"  wly!  thl^ 
given  a  deed  of  the  premises  to  John  Pome;  and  that  jJJJ?  *i2nrecti^^ 
afterwards,  by  some  connivance,  this  deed  \^^s  de-  ^«  ^^^^  ^^^ 

'       ''  '  not  attempt  to 

stroyed,  and  thus  an  equitable  title  at  least  wasde-  discuss  the  mo- 

r  Tfc     ,  .  .  tivestothever- 

feated.  Both  plenary  and  presumptive  evidence  of  diet,  but  will 
facts  of  this  nature  was  before  the  Jury,  who  un-  be  cowcct. 
doubtedly  did  substantial  justice  between  the  parties. 
The  defence  in  the  cause  was  tlic  statute  of  limita- 
tions, and  the  verdict  was  founded  on  the  weight  of 
evidence,  and  not  biassed  by  any  moot  points  in  law; 
and  therefore  this  is  not  a  case  contemplated  by  the 
statute,  which  enables  the  Court  to  grant  new  trials. 
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Besides,  the  Court  never  favour  new  trials  in  ac- 
tions of  ejectment.  Formerly  they  were  never  grant- 
ed, because  of  the  respect  due  to  the  possession  of 
lands,  and  because  the  party  might  bring  a  succes- 
sion of  actions  of  ejectment ;  and  the  object  of  a  new 
trial  in  ejectment  could  only  be  to  save  costs. 


arose  to  reply. 


VermiMt  Sttt 
vol  1.  p.  9r. 


Sedper  Curiam.  It  is  not  usual  for  the  Court  to 
interrupt  failing  counsel;  but  the  case  is  so  clear, 
that  it  would  be  a  waste  of  time  to  hear  further  ar* 
gument. 

The  Court  are  directly  against  the  motion,  on  two 
grounds: 

First.  If  the  statute  of  limitations  does  not  bar  a 
new  suit,  we  see  no  propriety  in  granting  a  new 
trial. 

Secondly.  The  Court  are  restricted  by  the  statute 
in  granting  new  trials  to  those  cases  alone  where  the 
Jury  in  the  opinidn  of  the  Court  mistake  the  law* 
Here  were  matters  of  law  and  fact  given  to  the  Jury. 
If  the  Jury  found  certain  facts,  they  did  not  mistake 
the  law ;  and  we  see  no  necessity  of  discriminating 
the  motives  of  the  verdict 


Motion  discharged. 


Darius  Chipman  and 

Daniel  Chipman^  for  defendant. 


>,  for  plaintiff. 


JUNE  ADJOURNED  TERM,  1801.  MJ 


Vi 

Walker. 


>«a«k 


sue. 


Thomas  Page,  Appellee^, 

against 

I^AMUEL  Walker,  Esquire,  Appellant4 

THIS  \vas  an  action  of  debt  on  a  bond.     Defend-  The  Comt  win 

not  feward  a  re- 
ant  pleaded  nil  debet.     Verdict  for  the  plaintiff,  and  pleader  afler  a 

•     1  I*         t  «  ikM     '  1  judgment  upon 

judgment  for  the  penal  sum.     Motion  to  chancer  a  material  ft- 
filed  by  the  defendant  last  term.     And  now  the  de* 
fendant  moves  for  leave  to  plead  de  navo^  that  he 
might  plead  a  release  in  bar,  which  was  tested  an- 
terior to  his  filing  the  plea  nil  debet. 

John  Cooky  for  the  defendant.  In  this  action  we 
were  surprised  into  an  immaterial  issue.  We  had 
expected  to  have  shewn  our  release  under  the  plea 
nil  debet y  but  the  Court  excluded  it. 

We  learn  from  Bacon^s  Abridgment^  voL  5.  p.  454. 
that  the  general  rule  is,  that  if  there  be  an  immaterial 
issue,  and  thereupon  a  verdict^  upon  which  the  Court 
cannot  know  for  whom  to  give  judgment,  whether 
for  the  plaintiff  or  defendant,  a  repleader  is  regularly 
to  be  awarded ;  for  such  immaterial  issue  is  not  aided 
after  verdict  by  32  Henry  VIII.  c.  30.  or  any  of  the 
statutes  of  jeofail. 

Woodbridge,  Chief  JudgCfc  This  doea  not  touch 
the  present  case. 

Cook.  True ;  but  the  trial  in  this  case  has  not 
touched  the  merits  of  the  cause.  This  is  a  motion 
that  the  Court  will  favour  in  order  to  do  substantial 
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1^        justice.    Burr.  Rep.  vol.  1.  p.  292  to  301.  Rex  v. 
Walker.       Roger  FhiUpSy  Mayor  of  Caermarthen. 


Daniel  Chipman^  e  contra.  The  authorities  do  not 
apply.  The  present  case  does  not  come  within  the 
rules  of  the  Court.  Here  a  motion  to  chancer  after 
verdict  and  judgment  has  been  filed,  and  a  motion 
for  repleader  is  beyt>nd  all  rule.  But  not  to  insbt  on 
this,  the  repleader  is  always  awarded  from  something 
intrinsic,  the  record  (never  extrinsic^)  or  when  the 
parties  join  issue  upcxi  an  immaterial  fact,  wiiich  can- 
not help  the  Court  to  found  a  judgment,  but  not  be- 
cause the  party  has  mistaken  his  ground  of  defence. 
Parties  may  have  several  grounds  of  defence.  Some 
may  be  preferaUe  to  others,  and  have  thetir  election. 
In  this  case  the  par^  had  his  election,  afid  the  issue 
has  been  decided  against  him  upon  a  material  fact. 


Per  Curiam.  From  the  statement  of  the  defend- 
ant's counsel,  this  apfpears  to  be  a  hard  case.  But  the 
Court  cannot  relieve.  Here  is  a  material  issme  joined, 
verdict,  and  judgment.  The  Court  will  not  award  a 
repleader  after  judgment. 

Motion  discharged,  and  cause  continued  by  order 
of  Court.* 

Daniel  Chipmcmy  for  plaintiff. 
John  Cook^  for  defendant. 


•  The  defendant  sought  relief  in  the  Court  of  Chancery-, 
and  obtained  a  decree  containing  a  perpetual  injunction  upon 
this  suit,  February  term,  A.I).  1805. 


CASES 


DETERMINED  IN  THE 


SUPREME  COURT  OF  JUDICATURE 

OF    THE 

STATE  OF  VERMONT. 

BENNINGTON  COUNTY,  FEBRUARY  TERM, 

A.  D.  1801. 


EJmCH  WOODBRIDGEj  C/def  Judge. 

LOTT  HALLy     >  j^^^^^^^  Judges. 
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Stat5  against  Truman  ScyriKEs,  Esquire. 

SPECIAL  rule.  Upon  a  rule  to 

David  Fay y  State  Attorney  for  said  County,  here  Comt  wiUnot 
moves  the  Court  for  a  special  rule  to  be  served  upon  nejf  oftheCoSt 
Truman  Squires^  attorney  in  this  Court,  to  shew  ^^  Attorae^ 
cause,  if  any  he  have,  why  he  should  not  forthwith  [^o^^^of  T^^" 
deliver  to  the  grand  jurors,  diily  impanelled,  sworn,  ^^'^  J"'^' 

^  •*  •/         J.  promissory 

and  charged  bv  this  Court,  at  this  now  term,  dili-  notes  suggest- 

.         /  ed  to  have  been 

gently  to  mquire  after  and  true  presentment  make  of  forpd.  which 
all  felonious  breaches  of  the  law,  for  their  inspection  vered  to  the  at- 
and  examination,  two  certain  promissory  notes  (which  common^course 
he  holds  in  his  hands  as  attorney  to  one  Thoma^MaU  ^|,  S^'sus^ 

pec'ted  <if  ottj- 
rni^'ing  Uie  ior- 
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State        tions  of  present  expediency.     That  by  the  same  bill 
s  ulres.      ^^  rights,  any  person  accused  of  a  crime  hath  a  right 
to  be  heard  by  counsel.    But  how  shall  the  accused 


Vermont   Stat. 


vol.  1.  p.  33/   venture  to  instruct  his  counsel  in  the  nature  of  his 
^'  *'  defence,  if  the  papers  communicated  in  the  confi. 

dence  of  a  private  consultation,  might,  in  the  course 
of  the  prosecution,  by  the  order  of  the  Court,  be  ex- 
torted from  his  counsel,  and  used  as  evidence  against 
him?   Would  not  this  in  most  cases  defeat  the  bill  of 

rights  ? 

Mr.  Satires  then  observ^ed,  that  the  clauses  read 
from  the  bill  of  rights  are  but  in  affirmance  of  the 
common  law ;  and  cited  Bumnv^s  Reports^  vol.  3. 
p.  1687.  Rex  V.  Dixon, 

The  State  Attorney,  in  reply,  observed,  that  he 
held  the  bill  of  rights  in  high  respect ;  but  he  could 
not  refrain  from  noticing,  that  the  Legislature  had 
considered  that  the  clause  which  sheltered  a  person 
from  being  compelled  to  give  evidence  against  him- 
self,  did  not  admit  of  so  extensive  a  construction  as 
that  contended  for  by  Mr.  Squires.  Provision  had 
been  made  for  search  warrants  in  the  case  of  stolen 
goods ;  and  in  the  case  of  counterfeited  coins,  a  per- 
son may  be  compelled  to  give  evidence  against  him- 
Vermont  Stat.  sclf.  The  act  declares,  "  that  every  Justice  of  the 
vo .  .  p.  o  Peace  within  this  State  is  hereby  authorised  and  em- 
powered, and  it  is  hereby  made  his  duty  to  seize  and 
take  into  custody  every  piece  of  such  false,  forged, 
altered  or  counterfeited  coin,  which  he  shall  see,  ob- 
serve, or  have  knowledge  of,  and  the  same  shall  re- 
tain, entering  the  name  of  the  person  or  persons  from 
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iviiom  lie  took  the  same,  and  at  hb  discretion  to  sute 
cause  the  person  or  persons  from  whom  he  took  such  squirt. 
txAn  to  come  before  him  to  be  examined  in  the  pre-  "V  • 
mises ;  and  to  administer  an  oath  to  such  person  or 
persons,  to  declare  from  whom  he  or  they  received 
such  coin ;  and  proceed  in  his  inquiries^  in  manner 
aforesaid,  fw  the  detection  erf  the  author  of  such  mis- 
chief, so  far  as  he  in  his  discretion  shall  think  neces- 
sary.** If  die  progress  of  the  magistrate's  inquiries 
feads  to  the  felon  himsdf,  he  will  be  compelled  to 
give  evklenbe  against  himself,  and  that  under  oath* 
But  bt  that  as  it  may,  he  thought  it  his  dutj%  as  pub- 
lic prosecutojr,  to  pursue  «very  legal  course  to  bring 
offenders  to  condign  punishment.  If  the  Court  con- 
sidered  this  demand  upon  Mr.  Squires  not  warrant- 
ed by  law,  he  should  cheerfully  submit  to  tho  de- 
cision. 

Wo  ODBRIDGE,  Chief  Judge.  The  attorney  in  this 
Case  must  be  considered  as  the  keeper  of  these  notes 
for  his  client.  If  so,  in  contemplation  of  law  they  are 
in  the  possession  of  TJiomas  Mattery.  1  doubt  the 
propriety  of  ordering  papers  thus  ^tuated  out  of  his 
]x>ssession  for  the  purpose  of  making  use  of  them 
against  him.  It  is  true  there  are  search  warrants  for 
the  discovery  of  stolen  goods ;  and  magistrates  who 
may  seize  base  coin^  are  authorised  to  examine  persons 
through  whose  hands  it  may  have  passed,  under  oath. 
But  these  are  statute  provisions,  which  do  not  con- 
trovert the  biU  of  rights.  There  are  no  instances  of 
warrants  to  search  for  papers  correctly  issuable  at 
common  law. 
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state  If  ili2z/!fa;^  makes  use  of  these  notes  to  supp<xrt  ^ 

Squiref.  action,  the  Court  before  whom  such  action  is  tried 
may  and  ought  to  direct  them  to  be  stopped.  The 
case  in  Burrows  I  conceive  to  be  in  point. 

Hall,  Judge.  I  consider  the  only  power  the 
Court  have  over  such  papers,  while  in  possession  o£ 
the  party  or  his  attorney,  whom  I  consider  to  be  one 
in  contemplation  of  law,  must  be  when  they  are  at* 
tempted  to  be  exhibited  in  evidence  in  this  Court.  I 
do  not  think  we  have  any  more  power  over  these 
notes  than  we  have  over  any  other  private  papers 
which  Mr.  Attorney  may  suggest  are  in  the  custody 
oiMaUeryy  and  which  lie  may  esteem  requisite  to 
maintain  a  prosccuiipn  against  him*  I  am  for  dis« 
charging  the  rule. 

jStf  iTH,  Judge.   I  am  of  the  same  opinion. 

Rule  discharged^.. 


-    r 


•  « 


a.  Fatf,  State  Attorney,  for  the  State; 
Truman  Squire^^  pro  ^e. 
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Fi«rce 

V. 

Hindsdall. 


Jonathan  Pierce,  Appellant, 

against 
Joseph  Hindsdall,  Junior,  Appellee. 

THIS  was  an  action  of  trover  and  conversion,  in  in  trover  for  a 
which  the  plaintiff  declared,  that  the  defendant  had  byWie  piaTntlff 
converted  to  his  own  use  a  certain  bay  mare,  the  eiofgncT'from 
property  of  the  plaintiff.  fwffij'^on' 

General  issue  joined,  and  nut  to  the  Jury.  }^^y  ^^^*:  *?"  *• 

•^  *  •'  inadmiHSibie  as 

a    wittieas    on 
!•./*•  the  part  of  tlie 

Jonathan  Rotnnson^  for  the  plaintiff,  stated,  that  plaintiff. 
Pierce  loaned  the  mare  to  his  son  Howard  Pierce^  to 
ride  to  the  western  part  of  the  State  of  New-  York^ 
who  on  his  journey,  without  the  knowledge  or  con- 
sent of  his  father,  sold  her  in  a  swindling  bargain  to 
one  Cheney^  of  Bennington^  who  for  a  valuable  con- 
sideration sold  the  mare  to  die  defendant. 

Mr.  Robinson  now  offered  Howard  Pierce  as  a  wit-    - 
ness  to  prove  this  statement. 

Israel  Smith  and ,  objected.  They  con- 
tended, that,  from  the  statement  of  the  plaintiff's 
Counsel,  Howard  Pierce  is  interested  in  the  event  of 
the  suit ;  and  although  his  interest  may  not  be  direct 
it  is  consequential,  and  ought  to  exclude  him  from 
testifying.  The  same  principle  will  apply  in  the  con- 
veyance oi personal  as  real  property.  In  the  convey- 
ance of  real  property,  no  one  in  the  line  of  ancestry 
can  be  admitted  to  vitiate^or  strengthen  his  title,  but 
is  estopped  to  say  that  he  has  conveyed  an  estate  in 
which  he  has  no  property.     In  case  plaintiff  recovers 
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Pierce        here,  the  record  may  be  given  in  evidence  in  a  futtite 

V.  

HimiscUiL      action  brought  by  him  against  this  witness.     They 
"  further  observed,  that  it  had  been  determined  by 

Lord  Man^eld^  that  the  drawer  of  a  bill  of  exchange 
cannot  be  admitted  as  a  witness  to  prove,  the  accept- 
ance, and  thereby  strengthen  the  security  given  Jiy 
him  to  the  payee ;  and  that  this  case  comes  within 
the  same  principle. 

Robinson  replied,  that  the  principles  which  govern 
the  conveyance  of  real  property  will  not  apply  to  the 
transfer  of  personal.  That  the  rules  which  control 
evidence  in  case  of  bills  of  exchange,  are  aside  from 
those  which  regulate  the  transfer  of  property.  The 
indorsement  of  a  bill  of  exchange  or  promissory  note 
is  but  the  transfer  of  a  chose  in  action.  The  sale  of 
a  chattel  is  always  accompanied  with  possession  and 
delivery. 

Bills  of  exchange  are  creatures  of  the  law  mer- 
chant, and  the  whole  operation  of  them,  as  regulated 
by  British  statutes  and  decisions,  is  for  the  facili* 
tating  commerce,  and  aside  of  the  common  law. 

That  the  point  in  contest  had  been  decided  in  the 
case  of "'  ads.  Billings^  where  the  witness  was 

admitted  to  testify.  Here  if  there  is  any  interest  in  the 
witness  it  is  against  himself;  and  where  the  interest 
is  against  the  witness,  he  is  willing  to  testify,  and  the 
party  producing  him  will  risk  his  testimony,  the  wit- 
ness is  admissible. 

Per  Curiam.  The  witness  is  inadmissible.  He 
shall  not  be  permitted  to  testify  that  he  had  no  pro- 
perty in  the  chattel  vended  by  him  as  his  property* 
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He  is  consequently  interested  in  the  event  of  this  suit,  ^^^«^ 
Plaintiff  had  his  remedy  against  the  witness  or  the  HindsdaU. 
defendant  at  his  election.  A  judgment  in  favour  of 
the  plaintiff  in  the  present  action  might,  by  the  wit- 
ness, Howard  Pierce,  be  pleaded  in  bar  to  a  future 
action,  which  the  present  plaintiff  might  hereafter 
institute  against  him. 

Witness  incompetent. 

Jonathan  Robinson,  for  plaintiff. 

Israel  Smith  and  — —         ,  for  defendant. 


CASES 


UE'reRMINBD  m  THK 


SUPREME  COURT  OF  JUDICATURE 


OF    THE 


STATE  OF  VERMONT. 


BENNINGTON  COUNTY,  JUNE  AOJOURNSD 
V  TERM,  A.  D,  180K. 


MM)CH  WOODBRIDGE,  CMef  Judge, 
NOAH  SMITHy  Assistant  Judge. 


Ebenezer  Harris,  Esquire,  Appellee, 

against 
BiGELow  Lawrence,  Charles  Dyer,  Daniel 
TiNKUM,  John  Fuller,  Abel  House,  So- 
lomon Fuller,  John  Burnet,  and 
HosEA  Fuller. 


tion  for^a  HbeV  THIS  wos  an  action  of  trespass  on  the  case  brought 
if  the  plaintiff  by /form,  the  appellee,  agauist  the  appellants  for  a  libel. 
setpiitur  in  hit  Plaintiflf  declared,  that  for  upwards  of  six  years  be- 
the  minutest '  forc  the  publication  of  the  libel,  he  had  been  a  good 
tween  the  ubei  and  faithful  citizeu  of  this  and  the  United  States,  and 

offered   in  evi* 

den^  ftnd  the  declaration,  will  be  fatal.    Intimation  of  the  Court. 
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had  been  for  six  years  aforesswl  duly  appointed  by       HwrU 
the  Legislature  of  Fermont^  commi^ioned  and  sworn  Lawreno^  et  n 
to  the  office  of  Justice  of  the  Peace  within  and  for  ^^^ 

the  County  of  Benrdngton^  wd  to  the  time  of  the 
publication  of  the  libel  afores^d,  w^  always  reputed, 
esteemed,  and  accepted  a^qdo^gst  all  his  neighbours, 
fiu:.  to  be  a  per3oa  of  good  iiame,  and  sdso  to  have 
administered  in  his  said  o$ce  pf  Justice  of  the  Peace 
as  aforesaid,  ^vitbin  his  jurisdiction,  with  h<»esty, 
firmness,  and  impartiality,  always  conducting  therein 
as  became  an  upright  magistrate  of  the  people,  and 
thafeby  acquiring  large  sums  of  money,  to  the  com- 
fortable support  of  himself  and  family,  and  great  in- 
crease (^,  his  riches,  to  wit,  at  Shqfisbury  aforesaid : 
yet  the  defendants,  well  knowing  the  premises,  but 
fi^sely  and  maliciously  ccuitriving  and  intendiiig  to 
injure  the  plaintiff  in  bis  good  name,  and^to  prevent 
tbe  Legislature  of  the  State  of  Fermont  from  re-elect- 
ing the  plaintiff  to  the  office  of  Justice  of  the  Peace, 
and  to  ruin  him  in  his  reputation  and  credit  therein, 
did,  on  the  27th  day  of  September,  A.  D.  1799,  at 
ShafUbury  aforesaid,  write  and  publish  the  following  . 
false  and  scandalous  libel  to  divers  good  people  of 
diis  Slate,  when  in  their  General  Assembly  convened 
at  fFrndsor,  in  the  County  of  fFuuboTy  at  their  stated 
sesaipiis  holden  in  the  month  of  October^  A.  D.  1799, 
of  and  concerning  the  plaintiff,  in  the  wordsjbllofwmg,  , 

to  wit : 

To  die  HcMiourable  the  Legislature  of  the  State  Ot 
Ferment,  to  be  convened  at  fFmkoTy  the  second 
Tuesday  of  October  next. 
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Karri*  The  petition  and  remonstrance  of  us  the  subscrL- 

V. 

Lawrence  et  ai.  bers,  inhabitants  of  Shaftsbury^  in  which  we  humbly 
'  state  the  following  facts,  relative  to  the  conduct  of 

Ebenezer  Harris^  Esquire,  Justice  of  the  Peace  in 
said  Shafisbvry^  to  wit : 

The  said  Ebenezer^  instead  of  preserving  the 
peace,  is  himself  a  peace-breaker.  He  has  been 
guilty  of  quarreling,  threatening  and  fighting  on  the 
sabbath  and  other  days.  He  has  been  guilty  of  over- 
reaching and  obtaining  an  undue  advantage  in  obtain- 
ing property  of  his  neighbours.  He  does  not  possess 
that  uprightness  and  integrity  of  heart  and  manners 
that  become  the  man  who  is  entrusted  with  the  com- 
mission of  the  Peace.  All  which  we  are  ready  to 
*  prove. 

We,  therefore,  confiding  in  the  wisdom  and  up- 
rightness of  the  Legislature,  do  solemnly  protest 
against  the  appointment  of  the  said  Ebenezer ^  and  s|$ 
in  duty  bound  shall  ever  pray. 

Shaftsburtfj  27th  September^  1799. 

Subscribed  with  the  proper  names  of  the  de- 
fendants. 

By  the  means  of  the  writing  and  publishing  of 
which  false,  malicious  and  defamatory  libel,  he  the 
said  Ebenezer  Harris  is  greatly  injured  in  his  good 
name,  fame,  credit  and  reputation ;  and  is  brought 
nto  public  scandal,  ignominy  and  disgrace  among  all 
his  neighbours,  friends  and  acquaintance,  and  those 
to  whom  the  integrity  and  innocence  of  the  said 
Ebenezer  were  unknown,  have,  fix)m  the  time  of  the 
publishing  the  said  libel,  vchemendy  suspected  the 
said  Ebenezer  to  have  been  a  breaker  of  the  peace> 
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&c«  fas  charged  in  the  libelyj  and  have  on  that  ac«>       Harris 
count  wholly  refused,  and  still  do  more  and  more  re-  Lawrence  etai. 
fuse  to  have  any  commerce^  discourse  or  acquaint*  ' 

ance  with  him,  or  to  do  business  before  him  as  a  ma- 
g^trate  as  aforesaid,  as  they  were  used  and  accuS'- 
tomed  to  do,  and  otherwise  would  have  done,  had  not 
said  false,  &c.  libel  been  written  and  published ;  and 
the  said  Ebenezer  is  otherwise  greatly  injured,  &c* 
'to  his  damage  10,000  dollars^ 

The  defendants  pleaded  severally  the  general  issue* 
Plaintiff  joined^  Defendants  gave  notice  under  the 
statute,  that  they  should  give  the  truth  of  the  words 
in  the  supposed  libel  set  forth  in  evidence  on  their 
defence ;  and  the  issues  went  to  the  Jury* 

Plaintiff*s  counsel  now  offered  to  read  iii  evidence 
a  paper  purporting  to  contain  the  libel  declared 
upon« 

The  counsel  for  the  defendants  objected,  alleging 
a  variance  between  the  libel  declared  on  and  that 
offered^ 

Chauncey  Langdon^  for  defendants*  The  plaintiff 
declares,  **  m  the  nvords  following ^  to  wit,^^  yet  the 
word  "  heinotis^^  is  in  the  paper  offered  in  evidence, 
but  omitted  in  the  libel  declared  upon.  There  is 
also  a  variance  in  this :  In  the  paper  offered  in  evi- 
dence are  the  words  "  obtaining  property  of  his  neigh* 
bours^'*  simply ;  in  the  libel  declared  oil,  "  (wer- 
reaching  and  obtaining  an  undue  advantage  in  obtain- 
ing property  of  his  neighbours."    The  paper  offered 
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ifuTu       in  evidence  appears  to  liave  been  signed  b}^  the  dCi- 

Lawi^^etai.  fendants  and  twelve  others,  making  twenty  signa- 

^"  tunes  in  the  whole.    The  declaration  merely  states, 

^^  signed   by    the   defendants,    with   their   proper 

names." 

There  are  two  modes  of  declaring  upon  libels,  td 
wit)  in  hac  verba^  in  these  words,  or  cujus  tenor^  to 
this  intent.  So,  when  an  act  is  relied  upon  in  a  decla- 
ration, you  may  generally  declare  in  hac  verba  or 
cujus  tenor.  But  in  libels,  if  a  plaintiff  elects  to  de« 
clare  in  hac  verba j  he  is  bound.  He  cited  Jacobus 
JLaw  Diet.  Toml.  edit,  under  the  head  "  Libels;^* 
Gilberts  Law  of  Evidence^  p.  852.  Capel  LoJVs  edit. 
Com.  Dig.  vol.  4.  p.  718.  Swiji^s  Si/stem^  vol.  2. 
p.  50.  Upon  demurrer  to  a  declaration  upon  a  libel 
declared  to  be  in  hac  verba^  nor  for  not^  although  ex- 
pressing  the  same  sense,  was  held  to  be  fatal.  Read 
as  advisory.  • 

David  Fay^  contra.  The  authorities  cited  by 
Mr.  Langdony  are  all  in  cases  of  criminal  prosecu- 
tions  for  libels.  In  such  cases,  more  strictness  is  re- 
quired in  favour  of  the  subject.  No  such  decisions 
in  civil  cases  can  be  produced.  Again,  there  is  a^ 
distinction  betwixt  tlie  doctrine  of  libels  as  received 
in  England  and  in  this  country.  In  our  mode  of  ju- 
diciary process  on  libels,  our  opponents  can  shew  no 
hardships  suffered  and  no  advantages  gained  by  such 
omissions.  If  the  English  doctrine  of  libels  applies 
here,  why  not  adopt  it  to  its  greatest  extent  ?  The 
same  books  will  shew,  that  defendants  in  England 
could  not  give  the  truth  of  tlie  libellous  matter  in 
evidence.    This  would  operate  in  such  manner  upon 
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thdr  dients,  as  that  they  would  not  wish  so  &r  to  re<       ilwria 

ftognise  the  Engk&h  doctrine  of  libels«  Lawrence  et  ai 

———»—■■  ■>■■■ 

• 

Chauncey  Langdan^  in  reply.  This  kind  of  action 
•ught  not  to  be  favoured,  and  a  person  instituting  it 
ought  to  be  well  advised.  No  distinction  can  be 
shewn  between  a  civil  action  and  an  information  for 
a  libel,  as  to  the  strictness  required*  Although  no 
injury  can  be  shewn  as  suffered  by  defendants  through 
the  introduction  of  this  inapplicable  paper,  yet  when 
suitors  seek  for  justice^  they  must  pursue  it  in  the 
right  way.  If  in  the  wrong  mode,  defendants  have  a 
right  to  withstand  such  process  as  may  not  comport 
with  the  regulations  of  Courts^ 

We  deny  that  all  our  authorities*  were  reports  of 
criminal  process*  The  law  writers  cited  speak  of  in- 
formations and  civil  actions^  and  apply  the  doctrine 
we  contend  for  equally  to  each* 

The  doctrine  as  to  justification,  by  proving  the 
truth  of  the  words,  does  not  apply  to  civil  actions 
More  in  England  than  here*  But  granting  the  cases 
cited  applied  the  doctrine  exclusively  to  actions  of  a 
criminal  nature,  and  the  truth  in  justification  prohi* 
bited  in  favour  of  the  King,  then  surely  the  argu- 
ments derived  from  it  would  apply  with  redoubled 
force  here.  If  in  a  government  where  the  royal  pre* 
rogative  and  the  characters  of  men  in  high  office  are 
peculiarly  guarded  by  the  laws,  so  far  that  the  truth 
of  a  libel  shall  not  be  given  in  evidence  in  justifica- 
tion, yet  if  even  there  they  allow  the  slightest  vari- 
ance  to  avail  in  exception  to  evidence,  surely  in  this 
free  country  a  still  greater  latitude  should  be  allowed- 
If  the  King,  armed  with  the  terrors  of  his  royal  prero- 
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Harris       gativc,  and  jealous  of  his  dignity,  when  he  arraignd 
Lawrence  et  aL  ^^s  subjects  for  libelling  his  sacred  majesty,  allows 
■      by  law  the  subject  the  privilege  of  taking  exceptions 
to  any  variance  suffered  by  the  mistake  of  his  attor- 
ney-general, -surely  a  republican  citizen  may  expect 
the  same  privilege. 

Mr.  Langdon  was  proceeding  to  shew  the  im- 
portance of  the  variances  excepted  to  in  the  de- 
murrer to  the  evidence ;  but  was  interrupted  by  the 
Court,  who  intimated  that  their  judgment  would  be 
against  the  admission  of  the  paper  offered  in  evi- 
dence. 

Fay  now  moved  to  amend  the  declaration,  to  make 
it  comport  with  the  libel  offercfd  in  evidence. 

On  trial  to  the      JLan^dott  objected.     The  amendment  prayed  for 

Jury,  the  Court  ^    "^  •'  t.  i_  .  , 

will  on  motion  must  rcst  upon  our  statute,  which  is  nearly  a  trans- 
ciaration  ^  a-  ^'  ^ript  of  the  scvcral  statutes  of  jeofails  in  England. 
payment  T"  Consequently  the  English  authorities  will  well  apply 
costs.  tQ  shew  how  far  amendments  are  allowable.     The 

great  principle  of  amendment,  as  laid  down  in  the 
books,  is,  that  there  shall  be  something  on  record  t% 
amend  by.  But  statutes  of  jeofail  never  were  de- 
signed  to  encourage  or  aid  the  mistakes  of  counsel 
or  attomies.  Here  the  plaintiff  lias  elected  his  mode 
to  declare,  and  must  be  bound  by  it.  There  is  no 
defect  in  the  process  or  mode  of  bringing  the  action^ 
and  the  declaration  is  apparently  good,  but  a  mere 
mistake  of  the  attorney  drafting  the  declaration  has 
inter^'ened.  He  cited  CottIm  Dig.  vol.  1.  p.  453. 479. 
and  proceeded— 
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The  present  motion  does  not  embraeeT^a  mere       HmtU 
amendment^  such  as  is  contemplated  inthebooks,  Lawrence  et  ai. 
but  in  fact  goes  to  alter  the  very  action  itself.     It  ' 

alters  the  whole  defence-  An  amendment  of  this 
nature  would  be  novel  in  the  decisions  -of  the  Court. 
I  well  recollect,  that  some  terms  since  the  Court  re- 
fused  permission,  in  Rutland  County,  so  to  amend  a 
declaration,  as  among  several  general  to  insert  a  spe- 
cial coimt. 


-,  in  reply.     The  great  object  of  all  sta- 


tutes of  jeofails,  and  indeed  it  should  be  the  great 
object  of  Courts  of  Justice,  to  keep  parties  in  Court 
until  justice  be  rendered  to  them.  Our  statute  of 
jeofails  is  very  broad,  contemplating  all  possible  cases 
of  amendment  short  of  creating  a  new  action*  This 
very  liberal  act,  which  has  freed  justice  from  the 
shackles  of  ancient  techniae,  certainly  should  not  be 
limited  by  a  recurrence  to  those  very  principles  from 
which  it  was  designed  to  detach  judicial  proceedings. 
Mr.  Langdon^s  positions  go  to  exclude  all  amend- 
ments. Here  neither  the  name  or  the  nature  of  the 
action  or  the  pleadings,  will  be  affected  by  the  pro- 
posed amendment  In  England  we  shall  shew  by 
the  books  their  Courts  have  gone  greater  lengths. 
Burr.  Rep.  vol.  2.  p.  755.  Alder  v.  Chip. 

Fay  likewise  here  read  the  case  of  Bonjieldj  qui 
taniy  V.  Milnerj  Burr.  Rep.  vol.  2.  p.  1098.  and  Jac. 
Law  Diet.  Tomlins^s  edit,  under  head  of  "  Amendr 
ment.^^ 
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Harrit  The  ^^rt  allowed  the  plaintiff  to  amend  under 

L&wrence  et  al.  rule  to  pay  costs  to  defendants. 

The  amendment  was  made  instanter^  and  the  cause 
proceeded  to  the  Jury,  who  found  their  verdict  for 
the  plaintiff,  one  dollar  damages  and  his  costs. 

David  Fay  and  ■     .j   ,  for  plaintiff, 

Chauncey  Jjangdon^  for  defendants. 


£b£N£Z£R  Harris,  Esquire, 

against 
BiGEtow  Lawrence  etah 


In   ao  ,.acti©y      QUESTION  of  costs,  on  the  construction  of  the 

upon  a  Ubelf  if  .... 

plaintiff's  reco-  97th  scctiou  of  the  judiciary  act,  with  its  provisoes. 

vcr    ahcne   7 

dollars  in  the      This  was  ail  actiou  of  trespass  on  the  case  for  a 

County  Court,  ...,*,      ^  ^  ,  . 

lud  defendant  hbcL  At  the  Coun^'  CouTt,  gcncnu  issue  was  jom- 
pLmtiffs  reco-  ed  and  put  to  the  Jury,  who  returned  a  verdict  for 
preme  Court  the  plainHffy  300  dollars  damages  and  costs.  Judg- 
h^hr]i*ux'no  "^^^^  entered  up  accordingly.  Defendants  appealed; 
more  costs  than  ^^d  now  at  this  tjcrm  cause  went  to  the  Jury  on  the 

pamagcs.  ^ 

same  pleadings  as  in  the  Court  below,  who  found  a 
verdict  for  plaintiff,  one  dollar  damages  and  hiK 
costs. 


JDavid  Fayy  for  plaintiff,  moved  the  Court  for  full 

CObtS. 
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Chauncey  Langdon  objected,  and  grounded  his 


objection  upon  what  he  considered  a  correct  con-  Lawrence  et^L 
struction  of  the  statute,  which  enacts,  "  that  in  all  y^^,^^  ^^ax, 
actions  of  trespass  quare  clausum  Jregii^  other  than  ^^  ^-  P-  ^ 
those  in  which  the  right  gf  title  or  possession  of  any 
land,  tenements  or  hereditaments  shall  come  in  ques- 
tion, all  iictums  of  the  case  Jar  slanderous  tvordsj  all  ac- 
tions of  assault  and  battery,  and  all  actions  of  impri- 
sonment hereafter  prosecuted  in  any  of  the  courts  of 
record  in  this  State,  if  the  damages  found  or  assessed 
by  the  Jury  do  not  surmount  the  sum  of  seven  doU 
larsy  the  Court  shall  allow  no  greater  costs  than  da- 
mages. 

"  Provided,  if  the  defendant  appeal  from  such 
judgment  J  or  review  the  cause,  and  final  judgment 
shall  be  rendered  for  the  appellee  or  reviewee,  he 
shall  recover  full  costs." 

The  proviso  contrdis  the  jM'eceding  section.  The 
words  ^*  suchjudgment^^  ^PP'X  ^^  ^»  ^^^  place  it  upon 
such  or  that  judgment  upon  which  the  appeal  or  re- 
view was  taken*  It  was  manifesdy  the  design  of  the 
Legislature  to  check  litigation.  If  the  plaintiff  re- 
covered at  the  lower  Court  under  seven  dollariy  and 
defendant  appeals,  he  the  plaintiff,  upon  final  reco- 
very, shall  have  full  costs.  But  if  the  plaintiff  in  the 
lower  Coiut  recover  above  seven  dollars,  say  SOO 
dollars,  as  in  the  present  case,  the  defendant  does  not 
appear  litigious  in  his  appeal ;  therefore  in  such  case, 
if  the  plaintiff  shall  recover  under  seven  dollars,  he 
shall  have  no  more  costs  than  damages. 


—  ,  for  the  plaintiff,  in  reply.    We  sub- 

loit  our  construction  of  the  statute^  which  we  doubt 
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Hutu       hot  will  be  found  correct.    If  the  suit  is  concluded  in 
Lawrence  etaL  the  CouDty  Couit,  the  plaintiff  shall  recover  costs 
■  over  or  under  seven  dollars,  as  the  case  may  be ;  but 

if  defendant  will  appeal  or  review,  and  plaintiff  reco- 
ver again,  he  shall  be  entitled  to  full  costs.  The  pro- 
viso embraces  all  cases  in  which  the  defendant  ap- 
peals. Even  if  the  damages  are  under  seven  dollars, 
he  shall  recover  full  costs. 

Wo  oDBRiDGE,  Chief  Judge.  If  judgment  is  ren- 
dered below  for  seven  dollars  or  under,  and  defendant 
appeal,  and  plaintiff  again  recover,  let  the  sum  be 
what  it  may,  he  shall  have  full  costs.  But  if  the  first 
judgment  is  above  seven  dollars,  and  defendant  ap- 
peals, there  shall  be  no  more  costs  than  damages. 
This  is  the  plain  language  of  the  statute. 

-»  ,  for  plaintiff.  Under  fevour^  this  would^ 

be  a  very  extraordinary  construction.  It  would  say 
to  the  plaintiff,  if  you  recover  a  first  judgment  of  only 
•  seven  dollars,  by  which  it  is  shewn  that  you  have  sus- 
tained but  a  small  injury,  ancl  defendant  appeals  upon 
the  recovery  of  even  a  small  sum  on  the  second  verdict, 
you  shall  have  full  costs.  But  if  you  have  shewn  by 
the  first  verdict  that  your  injury  has  been  great,  and 
have  recovered  a  large  sum  in  damages,  then  on  a 
second  recovery  you  shall  measure  your  costs  by 
your  damages. 

JFay.  Since  we  are  so  unfortunate  as  to  difier 
from  the  Court  in  our  construction  of  the  law,  we 
will  surest,  that  we  do  not  consider  the  present  ac- 
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tion  vnithin  the  purview  of  the  statute,  which  inchides       Harris 
actions  for  slanderous  words  only.    This  action  is  for  Lawrence  et  ai 
a  libel.    There  is  here  a  wide  technical  distinction.      — — — 

Sedper  Curiam.   Let  no  more  costs  than  damages 
be  taxed. 


Gideon  Olin,  Esquire, 

against 

Nathaniel  Chipman,  Esquire, 

(Reserved  Case.) 

ACTION  on  the  case  for  a  libel.  ^ ' 

This  was  an  action  for  writing  and  causing  to  be 
published  by  the  defendant,  of  and  concerning  the 
plaintiff,  in  the  Green  Mountain  Patriot^  a  paper 
printed  at  Peachum^  a  libel  "  of  the  meaning  and  pur- 
port foUofwing^  to  wtY'*— "  Electioneering  Communi- 
cation.^^ The  paper  was  produced  containing  the 
supposed  libel,  and  proved  by  the  depositions  of 
Fairley  and  Gossj  &c.  By  the  same  evidence  it  was 
proved,  that  the  word  *'  electioneering ^^^  which  in  the 
newspaper  produced  preceded  the  piece  charged  as  a 
libel,  was  not  part  of  the  writing  published,  but  was 
prefixed  by  the  printers  to  notify  to  the  reader  the 
subject  matter  of  the  piece.  This  was  objected  by 
defendant's  counsel  as  a  variance.  It  was  further 
objected  by  said  counsel,  that  there  are  further  vji- 
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oiin        riances  between  the  wridng  ofieredi  in  evidence  doA 
Ghipman.      the  declaration  in  this  case :  for  that  in  the  dechiratian 
"""""~  it  is  ^^  the  national  government"  instead  of  "  cmr  na- 
tional government,"  and  "  try-cobured^^  in  the  decla- 
ration in  two  words,  instead  of  ^'  tricolouredJ*^ 

On  exception  taken  by  defendant's  counsel  for 
these  variances,  it  is  ordered  by  the  Court  that  the 
trial  proceed,  and  the  paper  adduced  be  read  in  evi- 
dence to  the  Jury,  and  that  the  verdict  given  in  thi^ 
cause  be  taken  subject  to  the  opinion  of  the  Courts 
whether  the  said  variances,  or  either  of  them,  are  in 
point  of  law  fatal  against  the  plaintiff,  or  if  the  same 
or  either  of  them  are  amendable. 

By  order  of  Court, 

Samuel  Bobinsany  2d  Clerk* 

Verdict  for  plaintiff. 

The  reserved  points  were  aif^ed  tUis  term* 

Nathaniel  Chipmatt^  Esquire.  Here  are  two  points 
to  be  decided  in  the  reserved  case : 

First.  Are  the  variances,  or  any  of  them,  between 
the  libel  produced  by  the  plaintiff  in  evidence,  and 
his  declaration,  fatal  ?  Are  they,  or  any  of  them,  of 
such  importance  as  would  by  judgment  of  Court 
have  precluded  the  libel  in  the  newspaper  from  being 
read  in  evidence  ? 

Secondly.  If  such  variances,  or  any  of  them,  are 
fatal,  would  the  Court  have  permitted  the  plaintiff  so 
to  amend  his  declaration  as  would  have  suited  the 
mode  of  declaring  to  the  evidence  ? 
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Actions  of  this  nature  are  stricti  juris.    Actions  of        oiin 
tort,  as  relative  to  plaintiff  and  defendant,  differ  from      Chipman. 
other  actions  as  respects  both.      Rales  relative  to  """""" 
such  actions  are  ancii^nt,  and  any  person  who  brings 
such  action  is  supposed  to  be  conusant  of  them*  The 
defendant  is  as  well  entitled  to  see  that  the  plaintiff  is 
kept  within  rules,  as  the  plaintiff  is  entitled  to  his 
judgment  if  pursued  within  these  rules,  but  neither 
of  them  are  to  be  favoured. 

That  these  variances  are  fatal,  will  appear  from  a 
candid  view  of  the  doctrine  on  this  subject. 

There  are  two  modes  of  declaring  for  words  : 

First.  In  the  words.  Thus :  The  defendant  did 
falsely  speak,  utter  and  publish,  of  and  concerning  the 
plaintiff,  the  following  words,  to  wit.  You,  meaning 
the  plaintiff,  are  a  perjured  villain  ;  in  which  mode 
the  precise  words  are  set  forth. 

Secondly.  By  the  sense.  That  is,  setting  forth 
the  substance  of  the  words,  thus :  The  defendant 
did  falsely  speak  and  publish  of  and  concerning  the 
plaintiff,  that  he  the  plaintiff  was  a  perjured  villain. 

So  there  are  two  modes  of  declaring  for  a  libel : 

First.    In  the  following  words. 

Secondly.  According  to  the  tenor  following. 
t  In  the  words.  Thus :  the  defendant  did  utter  and 
publish  of  and  concerning  the  plaintiff,  a  false,  defa~ 
matory  and  scandalous  libel,  in  the  following  words, 
to  wit.  It  is  hoped  that  the  freemen,  &cc.  relating  the 
words  precisely. 

By  the  sc77s€.  That  is,  setting  forth  tlie  substance, 
that  the  defendant  did  falsely,  and  with  intent  to  da- 
fame  the  plaintiff,  write,  utter  and  publish  in  writing, 
of  and  concerning  the  plaintiff,  that  he  the  plaintiff 

;  22     ■       ^ 


# 


170 


BENNINGTON  COUNTY, 


OHn 

V. 

Chipman. 


did,  on  the  16th  of  August ^  with  a  number  of  other 
person^  from  Bennington^  8cc.  go  to  Potvnaly  and 
assist  in  raising  what  they  falsely  called ^a  liberty- 
pole,  &c. 

The  plaintiff  in  the  present  case  has  not  adopted 
either  of  these  modes.  "  In  the  words  of  the  mean* 
ing  and  purport  following,  to  wit,"  is  not  common 
Englishj  but  it  is  conjectured  by  what  has  been  said 
by  the  plaintiff's  counsel,  to  intend  the  declaring 
iipon  the  sense.  In  this  mode  of  declaring,  it  ought 
to  be.  The  defendant  did,  among  other  things^  falsely, 
&c,  write,  utter,  &c,  because  if  the  piece  contains 
^y  thing  tliat  does  not  relate  to  the  plaintiff,  it  will 
be  impertinent  to  introduce  it ;  but  to  say,  ad  effec- 
tum^  to  the  purport,  says  the  case  read  is  nought* 
Salkeld^s  Reports ^  vol,  %  p.  417,  The  reason  is,  the 
plaintiff  is  to  give  either  the  words  themselves  or  the 
substance  of  the  words.  In  the  latter  case,  the  plain- 
tiff  need  not  regard  the  precise  mode  in  which  the 
words  are  addressed-  But  for  the  plaintiff  to  say  the 
words  are  of  such  an  import  or  such  a  meaning,  is 
to  assume  on  himself  the  province  of  the  Court,  that 
of  determining  the  construction  of  the  words.  He 
must  not  impose  on  the  Court  his  own  construction, 
but  give  the  words  either  literally  or  in  substance, 
and  leave  the  construction  to  the  Court.  If  the  plain- 
tiff had  declared  in  words  of  the  meaning  and  purport 
Jbllowingy  to  wity  some  constrained  construction  might 
be  given  that  he  had  declared  upon  the  substance; 
but  his  using  the  definite  article  "  ^ii<%"  nails  him  to 
the  precise  words,  *'  In  the  words.^h^  Here  he  de- 
clares in  hac  verba.  What  follows  of  die  meaning 
and  purport  following  only  shews  the  construction  b^ 
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puts  upon  the  precise  words,  to  which  by  his  mode        o^^ 
of  declaring  h^  is  restricted  i  which  construction  it  has      Chipman. 
been  shewn  he  has  no  right  to  put. 

If  then  the  declaration  is  upon  the  words^  surely  at 
first  blush  the  variances  are  fatal*  But  concedyig 
that  *  in  the  words  of  the  meaning  and  purport  follow-^ 
ing'  is  declaring  upon  the  sense ^  we  say,  that  the  in- 
sertion of  the  word  *'  Me"  in  the  declaration  in  lieu 
of  "  ow'*  in  the  printed  paper,  has  altered  the  sense. 
Publishing  of  the  plaintiff,  that  he  was  violently  op- 
posed to  all  the  measures  of  our  national  government^ 
would  be  readily  understood  to  mean  a  violent  oppo-  ^    . 

sition  in  the  plaintiff  to  the  measures  of  the  govern- 
ment of  the  United  States;  but  not  so,  publibhing  of  ^ 
the  plaintiff  that  he  was  violently  opposed  to  all  the 
measures  of  the  national  government.  Here  the  par* 
tide  "  Me,"  though  definite,  must  refer  for  its  mean^- 
ing  td  sogie  former  member  of  the  sentence,  if  any 
such  exists.  In  a  former  member  of  this  sentence^ 
the  French  are  spoken  of,  and  an  application  of  the 
expression  **  the  national govemm^t^^  to  the  national 
government  of  France^  would  be  natural.  * 

These  variances  being  thus  proved  to  be  fatali  it  ig  * 

now  to  be  considered,  are  they  amendable  ?  ^ 

The  errors  of  parties  in  common  actions  are  to  be  » 
remedied,  but  not  here.  The  law  never  favours  ac* 
tions  of  this  nature.  We  anticipate  that  principal  re* 
liance  will  be  had  upon  our  statute  of  jeofails }  but 
the  imperfections  and  defects  mentioned  therein  relate 
to  the  forms  yf^  pleading,  not  to  the  substance.  But 
allowing  the  statute  its  greatest  latitude,  if  you  pleads 
a  bad  plea  you  cannot  amend  by  substituting  another 
in  its  stead.    Inhere  is  an  action  of  con3piraby»  andL 


■  •»« 


172  Bennington  county," 

Oiin         another  in  the  nature  of  a  writ  of  conspiracy.    These 
ciiipman.      actions  are  substantially  difFerent.    Should  plaintiff 
■"'""'"*"  declare  in  one,  no  one  would  contend  that  the  Court 
would  allow  a  party  to  amend  by  substituting  the 
other.    The  statute  applies  to  any  defect  of  form, 
want  of  form,  qr  imperfection  in  form.  All  these  shall 
be  overlooked,  except  in  cases  of  special  demurrer. 
But  here  is  no  defect  of  form,  want  of  form,  or  imper- 
fection in  form,    l^he  declaration  was  good  in  itself, 
it  remains  good,  but  the  evidence  adduced  will  not 
support  it.     This  is  not  therefore  a  want  ol  form  in 
t  the  declaration,  but  want  oi  power ^  therefore  not 

amendable  by  the  Court.  If  authority  to  amend 
cannot  be  derived  from  our  statute  of  jeofails,  and 
any  other  authority  of  this  nature  exists,  we  shall 
wait  p&tiently  whilst  the  counsel  for  the  plaintiff 
produce  it. 

Israel  Smith,  for  the  plaintiff.  We  consider  that 
the  declaration,  as  it  now  stands,  counts  upon  the 
libel  in  substance.  *  In  the  words  of  the  meanuig 
and  purporf  following,  to  wit;'  must  intend,  not  the 
jjrecise  words,  but  words  in  sense  and  substance, 
words  of  the  meaning;  that  is,  words  of  the  purport 
,  of  those  set  forth  in  the  libel  stated  in  the  declaration. 
We  shall  not  dwell  on  this  point.  Certainly  it  is  un. 
worthy  of  elaborate  investigation,  especially  as  our 
client  has  another  point  in  the  case  reserved  to  rest 
upon,  from  which  we  cannot  be  shaken.  Let  the  •• 
present  declaration,  be  as  it  may,  a  recurrence  to  our 
^  statute  of  jeofails  would  place  the  subject  beyond  aU 
controversy.    If  there  be  a  defect  in  the!*  mode,  the 

m 

Court  hJive  power,  nay,  arc  conipelled  by  the  statute. 
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to  rectify  such  defect,  upon  such  conditions  as  they      *  oiia 
may  by  their  rules  prescribe.    The  statute  declares,      Chipman. 
'*  that  no  summons,  writ,  declaration,  return,  process,  jr^^^iont  stat. 
judgment,  or  other  proceeding  in  civil  causes,  in  any  ^^^^'  P*  ^*^ 
of  the  Courts  in  this  State,  shall  be  abated,  arrested, 
quashed  or  reversed,  for  any  defect  or  want  of  form ;  * 

but'  the  said  Courts  respectively  shall  proceed  and' 
give  judgment  according  to  the  right  of  the  case  and 
matters  in  law,  as  shall  appear  unto  them  without  re- 
garding any  imperfections,  defects,  or  want  of  form,  *  '^ 
in  such  writ,  declaration,  or  other  pleadings,  return, 
process,  judgment,  or  course  of  proceedings  wliatso- 
ever ;  except  those  only  in  case  of  demurrer,  which 
the  party  demurring  shall  specially  set  down  and  ex- 
press, together  with  his  demurrer  as  the  cause  thereof* 
And  the  said  Courts  may,  by  virtue  of  this  act,  from 
time  to  time  amend  all  and  every  such  imperfections, 
defects,  and  want  of  form,  other  than  those  only  which 
the  party  demurring  shall  express  as  aforesaid,  and  ^ 
may  at  any  time  admit  either  of  the  parties  to  amend 
any  defect  in  the  process  or  pleadings;  upon  such 
conditions  as  the  said  courts  respectively  shall  in  their 
discretion,  by  their  rules  prescribe."  » 

The  statute,  it  appears,  enables  the  Court  to  amend 
all  imperfections,  defects  and  want  of  form.  Not 
merely  to  supply  the  want  of  form,  but  to  rectify  im-  ^ 

perfections  and  defects  as  well  as  want  of  form.  It  is 
manifest  by  these  various  expressions,  embracing 
nearly  the  whole  course  of  judicial  process  on  the 
civil  side,  the .  Legislature  meant  to  empower  the 
Court  to  do  something  more  than  merely  to  rectifr 
clerical  mistakes. 


^ 
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Oik  ^         But  it  is  said,  that  the  object  bf  the  proposed 
Chipman.     amendment  is  to  change  the  very  nature  of  the  ac- 
"■~'"~*~*  tion.    The  case  is  assimilated  to  an  action  for  a  con- 
^  ^  spiracy,  and  an  action  in  the  nature  of  a  writ  of  con* 

spiracy.  These  actions  are  said  to  substantially  dif- 
fer»  and  that  the  one  could  not  be  substituted  for  the 
X>ther  by  any  latitude  of  amendment.  Be  it  so.  Does 
the  case  stated  apply  here  ?  Does  the  amendment 
from  the  precise  words  to  the  sense  make  a  new  ac- 
:   .  tion  substantially  differing  from  the  former?    Does 

such  an  amendment  even  operate  a  surprise  upon  the 
defendant  ?  To  meet  the  aeclaration,  must  the  de- 
fendant y^ry  his  plea,  evidence  or  defence  ?  Amend- 
ments  greater  than  that  now  contended  for,  and  to 
which  as  strong  objectiom^have  been  made,  have 
been  directed  in  this  Court.,  In  debt  upon  bond,  the 
date  of  the  bond,  misreclted,  the  Court  have  permitted 
to  amend,  and  the  defendant  has  been  estopped  from 
saying,  **  You  create  a  new  action ;  this  is  another 
bond !  the  declaration  is  now  good,  but  it  wants 
power :  the  defect  is  not  in  the  declaration,  but  in 
your  evidence,  which  will  not  apply  to  it," 

It  is  true  there  are  two  modes  of  declaring  on  libels 
laid  down  by  systematical  writers,  but  either  of  them 
may  be  indifferently  chosen ;  either  is  a  matter  of 
mer^  form,  and  there  is  no  sound  reason  to  be  given 
why  one  should  be  preferred,  and  in  truth  there  are 
no  appropriate  words  which  conclusively  attach  to 
either ;  but  if  there  were,  the  defendant  should  have 
taken  advantage  by  special  demurrer ;  for  to  all  odier 
imperfections,  defects,  Sec.  our  statute  extends. 

JBurrow^s  Reports^  vol.  4.  p.  2527.  The  King  y» 
JVilkes.   This  case  shews,  upon  solemn  argument 
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and  decision,  the  doctrine  of  amendment  as  established        oiia 

y. 

in  the  English  Courts,    That  all  such  amendments  as     Chipmaa. 
do  not  alter  and  make  a  different  process,  are  allowed,  * 

ivhilst  the  utmost  liberality  is  practised  in  the  English  • 

Courts.  We  doubt  not  that  here  the  Court  will 
decide, 

First.  That  the  declaration  now  stands  on  the  sub- 
stance,  or,  if  some  trivial  imperfection  should  appear, 
the  Court  will,  in  the  words  of  the  statute,  give  judg- 
ment according  to  the  right  of  the  case,  without  re- 
garding any  such  imperfection,  defect,  or  want  of 
form.  But  if  there  are  such  defects  in  the  declara- 
tion  as  it  now  stands  as  would  be  fatal,  as  no  special 
demurrer  has  been  pleaded,  the  Court  will  decide, 
that  such  imperfections,  defects,  or  want  of  form, 
shall  be  amended  upon  such  condition  as  they  may 
*      under  their  rule  prescribe. 

I  Defendant,  in  reply.    As  the  counsel  for  the  plain- 

tiff has  rather  attempted  to  evade  than  answer  our  ar- 
guments upon  the  first  point,  we  shall  rest  it  upon 
what  has  already  been  advanced. 

Upon  the  second  point,  much  reliance  b  had  upon 
our  statute  of  jeofails.  An  attempt  is  made  to  extend 
the  purview  of  it  to  all  defects  excepting  those  spe- 
cially set  down  in  demurrer;  and  the  question  is  put, 
why  we  did  not  demur  in  this  case.  The  answer  is 
ready  :  because  the  declaration  on  the  face  of  it  is 
good,  and  we  repeat  it,  is  a  perfect  declaration.  But 
the  plaintiff's  misfortune  is,  he  cannot  avail  himself 
of  evidence  which  will  comport  with  or  support  his 
declaration.    And  this  illustrates  the  true  dootrine  of 

,  ^unendment,  as  established  by  our  statute.  The  party 
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oim        may  have  leave  to  amend  any  defects,  imperfecticuis, 

Chipmui.      &c.  or  watit  of  form.    But  he  shall  not  be  permitted^ 

'■*■"'*■■"'*"  under  pretence  of  amendment,  to  vary,  much  more 

to  repeatedly  vary  his  declaration,*  so  as  to  comport 
with  his  own  evidence,  or  elude  the  defendant's  evi- 
dence or  defence.  Mr.  Smith  will  not  certainly  con- 
tend, that  although  some  therefore  all  amendments 
may  be  made  under  the  statute.  It  is  certain  there 
are  some  defects  not  amendable.  What  are  so,  will 
be  determined  by  the  Court. 

it  is  said,  here  is  no  new  action  created  by  any  pro- 
posed amendment.  The  defendant  came  prepared  to 
answer  such  action  as  the  plaintiff  might  bring.  If  he 
inade  an  imperfect  declaration,  the  defendant  might 
demur  or  go  to  trial.  But  if  he  makes  a  perfect  de- 
claration, defendant  cannot  demur,  and  plaintiff  has 
no  power,  by  any  amendments,  to  destroy  the  de- 
fendant's rights. 

It  is  said  likewise,  there  are  no  appropriate  words 
to  express  one  mode  of  declaring  on  a  libel  more^than 
another.  In  Salkeld^s  Reports^  vol.  2.  p.  660,  661, 
we  find  appropriate  words  :  "  There  are  two  modes 
of  declaring  on  a  libel :  one,  secundum  tenorem  sc- 
quitur^  or  cujus  tenor  sequitur ;  the  other,  qua  sequu 
tur  in  his  Anglicanis  verbis  sequentibus.^^ 

A  case  is  cited  from  BurroraPs  Reports^  Rex  v. 
TFilkes.  There  purport^  which  was  held  nought,  was 
altered  to  tenor ,  and  we  learn  from  that  case,  that  al- 
though the  libel  was  inserted  verbatim^  yet  the  moot^ 
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•  There  had  been  an  amendment  of  the  declaration  ia  the 
County  Court 
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that  is,  whether  ienor  or  substance^  was  not  specified 
ill  the  introduction  or  caption,  and  one  or  the  other 
was  determined  to  be  indispensable.  But  in  that  case  ' 
there  was  no  changing  or  amending  from  one  mode 
to  the  other ;  but  from  no  mode  to  one  mode  for  pur- 
port was  declared  to  be  naught. 

It  is  said,  the  Lnglish  authorities  authorise  amend- 
ments to  a  liberal  extent. 

To  comprehend  the  liberality  and  extent  of  their 
amendments,  it  will  be  necessar}'-  to  attend  to  a  rule 
invariably  observed  in  their  practice,  that  all  amend- 
ments shall  be  made  while  the  cause  is  in  papery  and 
none  when  it  is  in  parchment.     It  is  well  known  that 
Utit  English  original  writ  contains  no  declaration.  The 
plaintiff  files  his  declaration  in  a  proper  office,  pre- 
vious .  to  the  term  to  which  the  writ  is  retumable. 
Defendant  takes  a  certified  copy  of  the  declaration 
and  pleads.    In  this  situation  the  cause  is  said  to  be 
in  paper,  and  at  this  time  amendments  may  be  made ; 
nay,  the  plaintiff  may  supersede  the  whole -declara- 
tion, and  file  a  new  one  after  due  rotice  to  the  de- 
fendant, and  here  the  great  and  liberal  latitude  to 
amendments  in  the  English  practice  is  given.    But 
w^hen  the  cause  is  put  in  parchment,  that  is,  when 
the  writ  is  returned  with  the  declaration  into  Court, 
and  certain  practical  modes  have  passed,  the  w  hole 
becomes  part  of  the  record  of  the  Court,  and  no,  or 
at  least  very  rare  instances  of  any  amendment  ap- 
pear. 

l^he  present  cause,  after  an  amendment  and  trial 
at  the  lower  Court,  and  an  appeal  by  our  practice, 
may  certainly  be  said  to  be  put  in  parchment. 
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oiin  Therefore,  in  every  view  of  the  subject^  the  va- 

Chipman.      riances  appear  to  be  fatal,  and  not  amendable. 


fim 


Per  Curiam.  The  Court  hesitate  upon  the  first 
point.  As  to  the  second,  they  are  rather  inclined  to 
consider,  that  the  declaration  is  amendable.  But  as 
there  is  not  a  full  bench,  they  defer  an  opinion  until 
the  next  term,  to  which  they  direct  the  cause  to  be. 
continued. 

For  the  final  decision,  vide  May  adjourned  t«TO, 
Bennington  County,  A.  D.  1802. 


State  against  I.  S.  S. 

The  state  At-  THIS  was  an  indictment  for  fo^ger}^  The  de- 
pative  of  emcr^  fcudaut  shcwcd  in  evidence  a  complete  defence. 

mg  a  nolle  pro- 
sequi to  an  in- 

sus^pended  "         ^^'  Attomcy  now  moved  to  enter  a  nolle  prosequi. 

whilst  the  per* 
son  charg-ed  is 

on  trial     He      Couuscl  for  the  defendant  objected.     We  apprc- 

cannot  then  en-  "r  J  *  * 

ter  without  hcud  a  nolle  prosequi  cannot  be  pleaded  in  bar  to  a 
Court,  who  will  subsequent  indictment  for  the  same  offence.  We 
when^The  de-  cousidcT  our  defence  so  ample  and  conclusive,  that 
to  h^ampu!*"  we  are  entitled  to  a  verdict,  and  entry  of  judgment^ 

eat  sine  die^  that  by  plea  of  auterfoits  acquit y  we  may 
be  enabled  to  set  this  illiberal  prosecution  for  ever  at 
rest. 
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Per  Curiam.    We  consider  the  State  Attorney's        state 

V. 

prerogative  of  entering  a  nolle  prosequi  to  be' suspend-        i.  s.  s. 
cd  while  the  cause  is  in  issue  to  the  Jury •    He  cannot  ' 

then  enter  without  leave  of  Court. 

The  defence  here  is  ample  and  honourable  to  the 
accused.  He  is  entitled  to  a  verdict.  Let  the  trial 
proceed. 

The  Jury  returned  a  verdict  of  non  cuL  and  de- 
fendant was  discharged. 

David  Fay,  for  the  State. 
Moyall  Tyler  J  for  defendant. 


Abel  Allis,  Appellant, 

against 

William  Beadle,  Appellee. 

ACTION  on  promissory  note.    Indorsee  v.  in*     The  original 

,  files     of     the 

GOrser.  County  Court, 

with  the  clerk's 


Plaintiff  offered  in  evidence  the  original  files  of  the  certificate 


ac' 


County  Court,  on  several  pieces  of  paper  in  the  action  5h^*"^^i  mit- 
heretofore  brought  by  the  indorsee  against  die  drawer  ?**^  ^.  ^  ^  ^^ 

^  ,  incvioence. 

of  the  note,  accompanied  with  a  certificate  by  tlie 
Clerk  of  the  County  Court,  certifying  a  minute  of 
the  judgment  in  favour  of  the  drawer. 

— —  — —  objected,  that  certified  copies  of  the 


entire  record  ought  to  have  beea  produced,  contain 
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Aiiii        ing  an. exemplification  pf  the  whole  process  and  judg- 

V. 

Beadle.  niCUt. 


Per  Curiam.  It  is  a  ver}'  bad  practice  by  the  Clerk 
of  the  County  Court  to  send  his  original  files  and  mi- 
nutes into  this  Court,  and  may  be  attended  vvith  ma- 
nifest inconveniences.  Here  it  was  probably  intend- 
ed to  save  time,  as  it  is  probable  the  Clerk  had  not 
made  up  his  records  of  the  last  term  so  as  to  embrace 
the  cause.  But  as  the  originals  are  manifestly  of 
greater  import  than  the  copies,  and  as  they  are  in  this 
Court,  the  Court  will  not  inquire  how  they  came 
here,  but  will  proceed  upon  them. 

Let  the  files  of  the  County  Court,  with  the  certifi- 
cate of  the  judgment  accompanying  them,  be  read  in 
evidence. 


^ 


State  against  S.  S. 

THIS  was  an  indictment  contra  formam  statuii, 
for  sending  a  written  challenge  to  fight  a  duel. 

Upon  demurrer  to  the  indictment,  the  principal 

exception  inter  alia  was  diat  the  indictment  would 

Vermont  Stat,    not  lie  upon  the  act  for  the  "punishment  of  certaiu 

vol.  1.  p.  ;»65.   jj^ij.pj^r  crimes  and  misdemeanors,    passed  March 

4th,  A.  D.  1797. 

By  the  Court.    The  21st  section  of  the  act  enacts, 
'*  that  if  any  persqn  shall  in  any  manner  disturb  or 
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State 

V. 

S  S. 


break  the  peace  by  tumultuous  and  offensive  car- 
riage;  by  threatening,  quarrelling,  chaUengingii  as- 
saulting, beating  or  striking  any  other  person ;  the  An  indictment 
person  or  persons  so  offending  shall  be  liable,"  &c.  ^^^.  *^"^*?§  * 
The  word  challenmn^.  taken  in  connection  with  the  ^^nge  to  fight 

^     ^        .  a  duel  wiU  not 

whole  sentence,  cannot  intend  a  written  challenge.  Uc    upon   the 

,«,  .  1  i*    !•         1  •  t        1  •         .1       21st  section  of 

The  various  modes  of  disturbing  or  breaking  the  the  act  fop  the 
peace  noticed  in  the  statute,  are  manifestly  those  of  Scrtain"inferior 
verbal  abuse  and  personal  outrage.  This  Court  would  demeanoi""'*" 
be  desirous  of  giving  all  legal  countenance  to  a  pro-  2?f  ^  179/^*'^^* 
secution  of  this  nature.  The  deplorable  consequences 
of  duelling  recently  exhibited  in  neighbouring  States 
call  loudly  for  the  interference  of  the  Legislature  to 
check  the  very  propensities  to  this  irrational  practice 
in  the  outset.    But  in  the  honest  ardour  to  suppress 
crime,  we  must  not,  as  a  Court,  give  an  unwarranted 
construction  to  the  statute. 


Indictment  quashed.* 


/ay,  for  the  State, 
Tyler y  for  defendant. 


*  During  their  October  session,  imniediately  subsequent  to 
^8  decision,  the  Legislature  passed  an  act  to  prevent  duel- 
ling, in  which  they  sentenced  the  survivor,  where  death  ensues 
in  a  duel,  to  death  as  in  cases  of  murder;  smd  where  death  is 
not  the  consequence,  the  act  subjects  the  principals,  seconds, 
or  bearer  of  any  challenge,  to  a  fine  of  one  thousand  and  not 
less  than  five  hundred  dollars,  and  incapacitates  them  for  ever 
from  holding  any  office  of  honour  or  profit,  or  of  enjoying  the 
privileges  of  freemen  within  the  State.  Vtrmvni  Stat.  vol.  I. 
p.  367. 
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DETiTRMINED  IN  THE 


^' 


SUPREME  COURT  OF  JUDICATURE 


OP    THE 


STATE  OF  VERMONT. 


WINDSOR  COUNTY,  AUGUST  TERM, 

A.  D.  1801. 


EM)CH  WOODBRIDGE,  Chief  Judge. 
MX) AH  SMITHj  Assistant  Judge. 


Andrew  Culver,  Appellee, 

against 
Moses  Bar  net,  Appellant. 


Where  the  ACTION  on  the  case.  Plaintiff  declared,  that 
cUregon  aspc-  at  fTeathersfieldy  ff^indsor  County ^  on  the  4th  ofJanu^ 
ami  has  other  fl^y>  1796,  in  Consideration  that  he  the  said  Andrew 


nerha/andre-  Cuher  then  and  there  paid  to  the  said  Moses  Barnet 

work^'and*  U-  ^"^^^  shillings  lawful  money,  to  his  the  said  Bamefs 

bour  done,  in  fuU  satisfaction,  he  the  said  Barnet  sold  to  the  said 

bi8  declaration, 

if  the  special  Ciilvcr  all  the  timber  then  lying  on  the  ground,  with 

coant    on    de- 
murrer is  ruled  insufficient ;  on  mm  attumptit  pleaded  to  the  general  countSi  he  may  Ddl 
}{ive  the  special  contract  in  evidence  under  the  ^neral  counts. 
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six  stantUng  trees  on  the  southern  part  of  Lot  No.'  46.  Culver 
in  the  fourth  division  of^lots  in  said  fFeathersJield,  Bamet 
meaning  and  intending,  as  the  plaintiff  avers,  that  ■  ^"^ 
part  of  said  lot,  which  lies  south  of  part  of  the  same 
lot  then  owned  by  the  said  Culver j  of  which  southern 
part  of  said  lot  the  said  Bamet  then  and  there,  for 
the  consideration  aforesaid,  promised  the  said  Culver 
Aat  he  should  have  full  and  free  liberty  to  take  all  of 
said  timber  at  any  time  when  he  the  said  Culver  should 
choose,  and  also  that  he  the  said  Culvenshould  have  full 
and  free  liberty  to  clear  pass  ways  necessar}'  for  the  re- 
moving said  timber,  he  the  said  Culver  not  destroy- 
ing any  other  valuable  timber ;  yet  the  said  Culver 
hath  not  had  full  and  free  libertv  to  take  said  timber, 
but  after  he  the  said  Culver^  relying  on  the  promise 
of  the  said  Bamet  in  this  particular,  had  been  at  great 
trouble  and  expense  in  building  bridges  and  clearing 
passways  to  enable  him  the  said  Culver  to  remove 
the  said  timber  from  the  land  on  which  it  then  was 
to  his  the  said  Culverts  saw-mill  in  said  ffeathers- 
Jieldj  and  in  cutting  said  timber  and  preparing  the 
same  to  be  removed,  and  thereby  had  rendered  the 
said  timber  of  great  value,  one  Josiah  Fisher  and  one 
John  fVilliams^  who  were  the  legal  owners  of  the  said 
southern  part  of  the  said  lot,  forbad  and  prohibited 
the  said  Culver  from  taking  the  said  timber,  to  wit,  at 
Weathersjield  aforesaid,  on  the  20th  of  November^ 
\1^1^  of  which  the  said  Bamet  there  afterwards  the 
same  day  had  due  notice,  and  thereby  became  liable 
to  pay  to  the  said  Culver  the  value  of  the  said  timber 
so  rendered  valuable  by  the  said  proceedings  of  the 
said  Culver y  and  being  so  liable,  then  and  there  pro- 
mised, &c.  ad  damnum^  Sec, 
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Cuive*  There  was 


V. 


Ct 


<^ 


\.    . 


Baniet.  A  second  count  for  money  had  and  received  to  the 

\  plaintiff's  use ; 

A  third  for  work  and  labour  done. 
At  the  last  term,  defendant  demurred  to  the  first 
count,  arid  pleaded  non  assumpsit  to  the  second  and 
third;  at  which  term  plaintiff  jojned  in  demurrer,  and 
to  the  general  issue.  The  demurrer  was  then  argued^ 
and  the  Court  decided  that  the^r^^  count  in  the  plain- 
tiff's declaration  is  inst/J^cie?tt.  And  now  at  this 
*  term  the  general  issue  was  put  to  the  Jury. 


The  counsel  for  the  plaintiff  iy)w  offered  the  fol- 
lowing written  contract  in  evidence  in  support  of  the 
second  and  third  counts : 

"  Whereas  Andreiv  Culver^  of  TFeathersfield^  has 
tliis  day  purchased  of  me  the  subscriber  all  the  tim* 
ber  now  lying  on  the  ground,  with  six  standing  dry 
trees  on  the  southern  part  of  Lot  No.  46.  in  the  fourth 
division  of  lots  in  the  town  of  IFeathersJieldy  this  is 
to  give  him  full  and  free  liberty  to  take  off  said  tim- 
ber at  any  time  when  he  thinks  fit,  with  libcrt)'-  to 
clear  passways  necessary  for  removing  said  timber^ 
he  not  destroying  any  other  vakiable  timber. 

"  Given  under  my  hand  at  fFeathersJield  this  fourth 
day  oi  January^  1796. 

"  Moses  BametJ*^ 


Counsel  for  defendant.  We  object  to  this  paper, 
said  by  the  counsel  for  the  plaintiff  to  be  a  contract, 
being  read  in  evidence  in  support  of  the  counts  now 
to  be  considered  under  tlie  general  issue. 


\ 
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If  the  contents  of  this  paper  display  any  thing  of       CuUer 
the  similitude  of  a  contract,  it  is  a  special  contract*       Bamet. 
The  two  counts  now  in  issue  are  general.    A  special         " 
contract  can  never  be  shewn  in  support  of  a  general ' 
indebitatus  assumpsit. 


k» 


0 


ft 


# 


Counsel  for  the  plaintiff.  The  paper  offered  in  evi- 
•  dencc  is  a  mere  link  in  the  chain  of  evidence.  It 
shews  a  contract  of  some  natiire.  It  was  at  least  an 
inducement  for  Culver  to  go  to  work,  and  raised,  in 
conjunction  with  parol  evidence,  proving  that  labour 
was  done  in  pursuance  of  the  contract  ready  to  be 
produced,  a  promise  by  Bamet  to  pay  an  equitable 
consideration  for  such  labour. 


Defendant's  counsel.     This  thing  said  at  one  time  - .  HI 

to  be  a  contract,  and  at  another  a  mere  inducement  , 

to  a  contract,  whatever  it  is,  was  expressly  stated  in 
the  first  count  of  the  plaintiff's  declaration,  to  which        " "        *j, 
there  was  a  demurrer,  and  the  Court  decided  in  fa- 
vour of  the  demurrant.     The  first  count  is  no  longer 
V  in  esse ;  and  now  it  is  wished  to  introduce  this  de- 

funct  corpse  of  a  special  contract  as  evidence  in  sup- 
port of  general  counts. 


i 


1 


Per  Curiam,     The  action  now  stands  on  the  two 
last  counts.     The  paper  offered  in  evidence  shews  a  - 
special  contract.    It  cannot  be  read  in  evidence  in  a. 

support  of  either  of  the  general  counts.     To  support  ij0 

general  counts  for  work  and  labour  done,  &c.  plain- 
tiff must  shew  it  was  done  at  the  special  instance  and^,  ,. 

Iff 

request  of  the  defendant,  or  for  his  ^enefit.     This- 
paper  goes  to  shew  a  special  contract  to  permit  the 

24    • 
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CiiiT«r       cutting  and  removing  of  certain  trees  and  timber ; 

Sarnet.      and  the  gist  of  the  action,  as  stated  in  the  first  count, 

'  is  the  obstruction  in  removing  them.    This  surdy 

.  cannot  s^ply  to  eitiier  of  the  counts.    The  papa*  caiw 

not  be  read  to  the  Jury. 

^  Titus  Hutchinson,  for  plaintiff. 

Charles  Marsh,  for  defendantr 


.-s. 


PRESENT, 

ENOCH  WOODBRIDGE,  Chief  Judge. 

LOTT  HALL,     I  j    -  ,    ,  r  ^ 

AVAH  SMITH,  5  ^*  M 


Daniel  Dewey, 


'^^  Assignee  of  the  Sheriff  of  Windsor  County, 

^  against 

•  ^^ 

Jacob  Bradbury.  # 

U  a  bond  be      THE  plaintiff  declared  in  debt  upon  a  gaol  bond, 

•xecutccl  joint-  ^  ,  *. 

ly  and  se^raUy  jointly  and  severally  made  and  executed  by  defendant 
an  aiter^n  is  and  onc  Solomon  Strong,  since  deceased,  to  the  she- 
S«oI!icnt  of,  riff  of  Windsor  County,  and  by  him  assigned  to  the 
g^rlin^^eabl  plaintiff;  Conditioned,  in  the  usual  form,  thsX  Jacob 
thrriStfSii^^.  ^^odburt/,  a  prisoner  for  debt,  should  not  depart  the 
^ITa^si**'!.  ^i'^^'^i^  of  the  prison ;  dated  1st  July,  180a 
ture  of  the  third      Plea,  non  cst  factum*    Issue  joined  and  put  to  the 

be   erased    by 

the  obligee  ^y^  Jury. 

oat'^'^conse^    And  now  the  plaintiff  o&red  a  bond  in  evidence, 
the^  bond  ^  the  penal  pact  of  which  recited,  that  Solomon  Strange 

yaid. 


% 
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Jftdedmh  Strongs  and  4^ro£  Bradburt/j  held  them-       Oewej 
selves  firmly  bound  and  obliged,  &c.  Bi  auUury. 

The  execution  of  the  bond  by  these  three  obligors  *"     \ 
was  proved  by  l^aniel  Shorty  one  of  the  sabscribing 
witnesses.    The  signature  and  seal  of  Jedediah  Strong 
did  not  appear  on  the  bond* 

W       Charles  Marshy  for  defendant,  objected,  that  the 
bond  offered  in  evidence,    and  proved  by  Daniel 
f"     Shorty  is  not  the  same  bond  declared  upon. 

Nathaniel  ChipmaHy  for  the  plaintiflT,  now  stated, 
that  the  bond  was  originally  made  by  Solomon  Strongs 
«j  Jedediah  Strongy  and  Jacob  Bradbury y  but  soon  after 

the  execution  of  it  an  immaterial  defect  was  disco* 

* 

■     *  m 

vered  in  the  bond,  sciHccty  Jacob  Bradbury  was  set 
ll  Torth  as  being  commorant  in  Hartford.    This  defect 

was  rectified  by  erasing  Hartfordy  and  inserting  Hart- 
land.  This  was  effected  in  the  absence  of  Jedediah 
Strongy  but  the  two  other  obligors  were  present,  and 
coj^nted  to  the  alteration ;  and  he  contended  that 
^    t  the  bond  was   still  good  against   them,    although 

afterwards  the  erasure  of  the  signature  and  seal  of 
Jedediah  Strang  was  made. 

■ 

ft 

Charles  Marsh.     All  that  the  plaintiff  attempts  to 

\  prove  is,  that  the  alteration  was  made  with  the  con. 

sent  of  the  two  remaining  obligors,  but  that,  when 
they  gave  their  consent,  the  seal  and  signature  o{  Je- 
dediah Strong  still  remained.  It  does  not  appear  that 
they  ever  gave  any  consent  to  the  erasure  of  the  name 
.and  seal  of  their  co-obligor,  nor  would  they.     This 


^ 
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Dewey       cannot  therefore  amount  to  a  new  acceptance  aful  de- 
Bra<n>ur}%      Uvcry  by  Solomon  Strtrng  and  Jacob  BradBury. 


1 


«_ 


Nathaniel  Chipman.      The    boqd  became  void. 
When  altered  it  became  no  bond,  but  depended  upon 
the  subsequent  act  of  the  two  individuals  to  render  it 
obligatory.    So  in  case  where  bond  is  given  jointly         ^ 
and  severally  by  ton  obligors :  itisWtered;  five  con-  9 
sent  and  five  refuse  to  consent  to  the  alteration,  and 
make  a  new  dclivcr)^     It  would  hold  against  those      #^ 
five  who  consented.  Each  is  bound  by  his  individual    ^      V    ' 
act.     If  diey  had  picked  up  an  old  bond  signed  by 
#  three  others,  not  parties  to  their  contract,  and  then 
.  executed  it,  would  any  one  contend  that  they  might 
not,  after  the  execution,  have  cut  off  the  immaterial       % 
names  ?  They  might  have  been  Indian  names,  and 
as  accidentally  there  as  the  wax.    The  plaintiff,  or  ra*  . 

ther  his  assignor  die  sheriff,  might  have  had  incor-'^ 
rcct  ideas  upon  the  subject.  But  whatever  they  might 
have  thought,  after  the  alteration  the  name  of  Jede- 
dia/i  Strong  was  mere  sui'plusage.  It  might  have 
looked  like  forgery  to  see  it  there,  but  it  was  no  * 
longer  Jedediah  Strong^s  bond.  By  the  alteration  it 
became  as  to  him  a  mere  nullity.  "  * 

Cliarles  Marsh.     Wt  wish  to  be  informed  if  the  ' 

object  of  the  proffered  evidence  is  merely  to  shew 
'  that  Solomon  Strong  and  Jacob  Bradbury  consented 
to  the  alteration  of  the  bond  so  far  as  relates  to  the      , 
changing  the  names  of  tlie  towns.    If  so,  we  will  not 
contend. 
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Nathaniel  Chipnmn.    We  expect  to  prove  that  the       Dewey 
Iransacdbn  between  the  as^gnor  of  the  plaintiff  and     BradburyJ 
the  defendant  and  Solomon  Strongs  after  the  altera-  .  ^ 

tion,  amounted  to  an  actual  redelivery  and  accept- 
Jb  ance  of  the  bond. 

A 

Taylor  J  a  witness,  sworn.    I  was  present  when  the 

iteration  was  made/    A  defect  as  to  the  town  of 

Hartford  was  discovered^.   Hartford  was  erased  and 

■  Hartland  put  in  its  place,  by  one  Turner^  a  constable.  W     ^ 

^olomon  Strong  and  Jacob  Bradbury  were  present, 

consented  to  the  alteration,  and  said  that  the  bond 

should  be  taken  as  good,  and  no  advantage  taken.        *^ 

Jedediah  Strong  was  not  present,  jnor  was  .any  men- 

#tion  made  of  his  name. 

.  Jidams^  a  witness  on  the  part  of  ^.the  defendant,  tes- 

tifii^d,  that  he  was  present  at  the  alteration.  Solomon 
Strong  znd  Jacob  Bradbury  said  they  accepted  the 
bond  as  good.  Turner  said  he  would  get  Jedediah 
Strong  to  consent  to  the  alteration.  ' 

Charles  Marsh.    We  now  renew  our  objection  to 
the  bond  being  read  in  evidence.     An  immaterial 

alteration  by  a  stranger  does  not  destroy  a  bond ; 

•I 

but  when  ever  so  immaterial  an  alteration  is  made  by 
the  obligee,  it  does  destroy  it.  Here  the  alteration  ^ 
was  made  by  Turner^  the  officer,  a  mere  stranger  to 
the  contract,  and  the  alteration  was  immaterial  so  the 
bond  did  not  become  a  new  bond,  as  contended  for. 
The  whole^  drift  of  the  testimony  shews,  that  all  the 
'"  consent  of  Solomon  Strong  and  Jacob  Bradbury  went 
merely  to  their  taking  no  advantage  of  the  alteration. 
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Tkiwtf      not  to  accept  the  bond  as  a  new  and  sepanite  tlung, 

JBraUburf.     It  is  manifest  they  meant  it  merely  as  a  consent  to  the 

jfc  ^  alteration,  but  not  to  accept  the  bond  as  a  binding  in- 

strument  upon  themselves  separately  from  Jedediah 
Strong*  '^  ^ 

ftuthaniel  Chipmaru     The  question,  as  now  put  to 

the  Court,  is  a 'matter  properly  en  j&att,  to  wit,  wlie* 

ther  the  evidence  goes  to  prove  a  second  delivery.  It 

9  is  not  now  a  question  whether  the  bond  was  nullified 

or  not  by  the  alteration.  It  is  sufficient  that  the  par* 
ties  esteemed  it  so  at  that  time ;  and  the  proper  ques- 
tion  to  the  Jury  is,  whether  what  was  done  by  the  two 
Blade  the  bond  binding  upon  them. 

Charles  Marsh.     The  genlleman  is  endeavouring      * 
to  steal  a  law  point  from  the  Court,  and  give  it  to  the 
Jury.    This  is  merely  a  point  of  law  for  the  sole  de-  • 

Vision  of  the  Court.     It  must  be  agreed  t{iat  an  im- 

* 

material  alteration  by  a  stranger  cannot  vitiate  a  bond, 
^  and  all  questions  of  erasures,  Sec.  belong  properly  to  i 

the  Court.  '^ 

Smith,  Judge.    This  appears  to  be  a  transacti<ni  ^ 
well  understood  by  the  parties,  and  I  think  they  ought  i 

to  be  bound  by  it.  4 

■J 

Ha  LI.,  Judge.    I  am  of  a  diffi^rcnt  opinion.   The 

.  bond  was  altered ;  two  consented ;  the  third  not  pre*       * 

sent.    The  parties,  it  appears  by  the  testimony  of 

Taylor^  never  understood  more  than  a  coqs^nt  to  the 

alteration ;  and  here  appears  a  new  bond  by  the  era* 
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ijore  of  ^ffdediah  J^ong^s  sig^ture  and  seal.    I  am      nevey 
not  for  admitting  this  bond  to  be  read  in  evidence.         Bradbury. 

WooDBRiDGE,  Chief  Judgc*  I  agree  with  Judge 
^  Hail.  The  two  obligors  never  consented  to  more 
tfaajD  the  mere  alteration  of  the  bond.  It  is  manifest, 
from  tl^  testimony  of  Adams^  a  consultation  with 
Jedediah  Strong  upon  the  subject  was  contemplated. 
The  officer  said  he  would  endeavour  to  obtain  fits 
nonsent.'  The  bond  cannot  be  read  in  evidence.  If 
people  will  destroy  their  own  securities,  the  Court 
cannot  help  them. 

On  motion  of  plaintiff,  the  papers  were  taken  from 
^  the  Jury,  and  the  cause  continued  to  the  next  term, 
when  plaintiff  was  nonsuited. 

Nathaniel  Chtpman^  for  plaintiff. 
Charles  Marshy  for  defendant. 


r* 


JoHn  Dob,  ex^dem.  Martha  Wentwortit, 

against 
Elijah  Strokg  and  John  Strong,  Tenants. 

THIS  was  an  action  of  ejectment,  wherein  the 
plaintiff  demanded  the  possession  of  500  acres  of 
land  in  Bridgwater^  being  the  late  Governor  of  New^ 
JHampshire^s  right,  as  by  the  charter  issued  appeai:6, 
lying  in  the  north-east  comer  of  said  town. 
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Doe 

y- 

Strong^. 


Vermont  Sut 
vol  3.  p.  317. 


.^ 


I 


A  sheriffs  re-, 
.  tUFn  of  a  ven- 
'  due  sale  for  the 
non-payment  of 
wh;tt    is    com* 
<«  monly   called' 
tjie  ten  9hilfift|p9 
taZf  is  illegal  i^ 
he  states    that 
'  he  has  located 
'  more  '  land    in 
any  one  section 
of  a  township 
than  that  quan- 
tity for  Which 
the  lowest  bid- 
de^  offered  to 
pay  the  tax  ob 
that  particular 
lection.    ' 


Common  rule  entered ;  lease,  entry  and  ouster  con- 
fessed, and  agreement  to  insist  only  on  the  title.  Ge- 
neral issue  tendered,  joined,  and  put  to  the  Jury. 

Defendants  conceded  the  title  in  the  plaintiff  until 
the  year  1781,  and  that  they  were  in  possession  of  the 
premises  demanded. 

Daniel  Buck,  for  defendants.  We  shall  shew,  that 
in  the  year  1781,  the  town  of  Bridgwater  was  held 
in  common  among  the  proprietors  under  the  charter ; 
that  by  act  of  the  Legislature  a  State  tax,  commonly 
called  the  ten  shillings  tax,  was  granted  the  same 
year.  In  pursuance  of  this  act,  the  land  was  legally 
sold  at  public  vendue ;  and  our  clients  hold  in  fee 
under  this  sale. 

We  shall  first  shew  a  warrant  issued  by  the  Trea- 
surer of  the  State,  directing  the  sheriff  of  TVindsor 
County  to  vend  thp  lands  in  Bridgwater  for  the  non« 
payment  of  the  tax,  with  the  return  on  the  warrant, 
j^ttested  by  the  sheriff,  and  recorded  in  the  County 
Cidrk^s  office,  which  the  act  declares  shall  make  a 
good  title  to  the  purchaser,  to  the  exclusion  of  all 
other  claims. 

f  •  •  • 

*  ■ 

Charles- Marsh.  We  object  to  the  return  of  the 
sherfff  being  read  to  the  Jury.  It  is  not  warranted  by 
the  act,  and  therefore  illegal.  By  his  return  it  ap- 
pears, that  the  sheriff  set  up  for  sale  seven  hundred 
acres  of  land,  including  the  Govemor^s  right,  for  the 
payment  of  the  taxes  due.  on  said  seven  hundred 
acres.  A  person  being  the  lowest  bidder,  offered  by 
his  bid  to  pay  tlie  taxes  on  this  quantity  of  land  for 
fifty  acres.    The  sheriff  set  off  to  him  fifty  acres  ki 
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the  north-east  comer  of  the  town,  bein?  the  north-         »oe 

V. 

east  corner  of  the  Governor's  right.    He  then  set  up  ,    strong. 

for  sale  a  second  seven  hundred  acres,  and  a  person  ' 

bidding  to  pay  the  taxes  on  this  quantit)'  of  land  for 

fifty  acres,  he  set  off  another  fifty  acres  of  land  within 

the  Governor's  right,  next  adjoining  and  parallel  with 

the  former  fifty  acres ;  and  so  toties  quoties  until  he 

had  sold  and  absorbed  the  whole  Govenior's  right. 

The  title  set  up  by  the  defendants  is  derived  from 

these  transactions. 

Daniel  Farrand^  on  the  same  side.  We  shall  con* 
tend  that  the  Governor  of  Nerw -Hampshire's  rights 
in  the  towns  in  this  State,  granted  by  the  government 
of  tliat  then  Province,  are  held  in  severalty  from  tlie 
other  charter  proprietors;  tliat  this  mode  of  sale 
would  go  to  sacrifice  the  whole  of  the  Governor's 
right  for  the  non-payment  of  the  taxes  assessed  on 
the  whole  township. 

Buck.  The  township  of  Brklgexvater  was  not 
holdcn  in  severalty  at  the  time  of  the  sheriff's  sale.- 
No  part  of  it  was  thus  holden.  The  sheriff'  had  there- 
fore a  legal  right  to  locate  in  such  part  of  the  town- 
ship as  he  judged  expedient,  such  quantities  and  par- 
cels of  land  as  were  severally  sold  for  the  non-pay- 
ment of  taxes  on  such  proportions  as  were  set  up  for 
sale.  There  could  no  injury  result  from  it  to  the  pro- 
prietors, as  it  would  be  only  taking  so  much  land 
from  the  common  stock.  Indeed  it  might  be  more 
convenient  for  the  proprietors  to  have  all  such  parcels 
of  land  located  together,  as  the  locating  such  parcels 
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i>o«  of  land  indiscriminately  in  various  parts  of  the  towa- 
Strong.  ship,  might  much  perplex  a  future  proprietary  divi- 
sion. But  it  is  said  with  peculiar  confidence,  that 
the  Governor's  right  was  holden  in  severalty.  If 
this  was  the  case,  we  concede  the  sheriff's  jmKeed- 
ings  are  void ;  and  we  are  willing  here  to  rest  the  ar- 
gument, that  if  the  Governor's  right  was  hold<^n  in 
severalty,  the  sheriff's  sale  is  bad.  But  we  call  upon 
the  defendants  for  proof  of  severalty  by  division,  lo- 
cation, or  other  circumstances  usually  accompanying 
a  severalty* 

Farrand.  The  severalty  of  the  Governor's  right 
had  taken  place  by  the  charter.  Jlef^si^nce  in  the 
body  of  it  is  made  to  a  plan  of  the  town  indorsed, 
which  plan  describes  the  outlines  of  the  township  of 
jPridgervater,  and  delineates  a  plot  of  five  hundred 
acres  for  the  Governor's  right  in  the  north-east  cor- 
ner of  the  town,  where  the  Governor's  right,  it  is  pe- 
remptorily declared  by  the  charter,  shall  be  located, 
penning  fFentworth^  Governor  of  J^exv- Hampshire^ 
grantee  of  the  Governor's  right,  could  take-  his  land 
in  no  other  part  of  the  tpwn^ 

The  proceedings  of  tlie  sheriff,  as  exhibited  by  his 
return,  went  to  submit  the  Governor's  right  to  pay 
the  whole  taxes  of  tKfe  town.  The  regular  mode 
would  have  been,  first  to  have  set  up  the  Governor's 
right  fpr  sale,  and  then  located  within  it  siich  parcel 
of  land  as  the  lowest  bidder  was  willing  to  accept,  for 
tlie  payment  of  the  taxes  assessed  upon  it ;  then  tQ 
have  exposed  tp  sale  sopie  other  quantity  and  parcel 
of  land  within  the  tqwnship  I^eld  by  the  proprietory  in 
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common,  and  located  within  the  parcel  exposed  to        l>oe 
aale,  such  quantity  of  acres  as  another  bidder  might       strong. 
by  his  bid  be  willing  to  receive,  and  respond  the  taxes  —■""*"*• 
upon  it ;  and  so  on  until  the  whole  town  was  exposed 
to  sale* 

Buck.  Upon  further  investigation  of  the  act  it  ap- 
pears, that  the  plaintiflF's  right  of  action  as  against  the 
feofiees  under  the  sheriff's  sale,  is  taken  away.  The 
*lth  section  enacts,  "  And  lest  injustice  be  done  to  any  Vermcm  stat. 
person,  by  having  more  of  his  land  sold  than  enough  221. 
to  amount  to  his  rate  or  proportion  of  the  tax,  be  it 
further  enacted,  that  if  any  person  shall  have  more  of 
his  land  sold  than  his  proportion,  he  shall  have  a  right 
<tf  action  and  recovery  against  the  person  or  persons 
who  are  delinquents  with  him,  either  in  whole  or  in 
part,  for  their  proportion,  according  to  their  interest 
ef  the  value  of  the  land  so  sold  according  to  the  ap* 
praisal  of  indifferent  men  at  the  time  of  such  reco- 
very/* 

It  appears  the  Legislature  contemplated  this  very 
ease.  If  the  plaintiff  had  more  of  her  land  sold  than 
€ix>ugh  to  amount  to  her  rate  or  proportion  of  the  tax, 
Ae  has  a  right  of  action  and  recovery  against  the 
other  proprietors.  This  ^ve  contend  has  tolled  her 
entry  and  barred  her  action  of  ejectment. 

Fafrand.  If  the  gentleman  had  investigated  a 
little  further,  he  would  have  discovered,  that  the  7th 
section  speaks  no  such  language  as  may  be  conjec- 
tured from  a  superficial  view  of  it,  but  that  it  goes  to 
enforce  the  construction  we  contend  for. 
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Doc  The  person  who  has  more  of  bis  lands  sold  tluui 

Strong.       enough  to  amount  to  his  ra\e  or  proportion  of  the 

~''*~~""""   tax,  is  one  who  holds  undivided  or  unsevered  lands 

in  common  with  others,  and  his  action  lies  against 
those  who  are  delinquent  with  hinij  that  is,  against 
those  who  are  tenants  in  common  with  him,  not 
against  him  or  her  who  holds  land  in  severalty. 

Tbe  late  Go-  Bv  the  Court.  The  Governor's  right  in  the  Aw- 
Hampshire's  Hampshire  charters  has  been  considered  as  locatca 
reserved  to  bim  by  ever}'  judgment  of  this  Court  where  this  point  has 
cLrtcwt^'L^i''*  been  made,  for  fifteen  years  past.  It  is  by  the  char- 
not  considered  ^^j,  scvcrcd  and  not  holden  in  common  with  the  lands 

*s»     noiaen     m 

common    with  Qf  the  Other  proprietors. 

tnc   other  pro-  *•      * 

prieiors  of  the      But  if  the  Govemor's  riffht  lay  in  common,  and 

the    respective  o  •/ 

townships.        the  sheriff  could  proceed  in  the  mode  exhibited  by 

his  return  on  the  Treasurer's  warrant  by  connivance 
with  the  purchasers,  he  might  select  and  vend  all  the 
best  land  in  the  township. 

The  true  construction  of  the  act  is,  that  in  townd 
where  proprietary  real  property  is  found,  or  where 
lands  are  held  in  common,  the  sheriff  may  expose 
such  lands  to  sale  in  such  proportions  as  he  mighb 
judge  expedient.  The  Court  consider,  however,  that, 
as  the  present  act  granted  a  tax  of  ten  shillings  on 
each  hundred  acres,  not  more  than  one  hundred  acres- 
ought  to  have  been  put  up  for  sale  at  one  time.  When 
the  sheriff  had  thus  exposed  to  sale  a  section  of  the 
lands  held  in  common,  such  part  as  was  actually  sold 
should  have  been  located  within  the  limits  of  the  tract 
exposed  to  sale  at  that  time.  What  remain/ed  should 
have  been  also  exposed  to  sale  in  sections,  and  every. 
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Verdict  for. the  plaintiff. 

Daniel  Farrand  and  Charles  Marshy  for  plaintiff. 
Daniel  Bueky  for  defendant. 


;parcel  *sold  located  within  that  which  passed  under         Doe 
the  sheriff's  mallet.     The  sheriff's  return  cannot  be       strong. 
admitted  in  evidence.  :          ' 


John  Doe,  ex  dem.  Peletiah  Sergeant, 

Reviewer, 

against 

Ephraim  Adams,  Tenant,  Re  vie  wee. 


EJECTMENT.     In  the  trial  of  tlie  issue  to  the  if  the  deponent 

•  is   personally 

J  Urj*".  present    in 

Court,  his  de- 


Daniel  Buck,  for  defendant,  offered  to  read  the 
deposition  of  Lemuel  Sergeant^  which  had  been  used 
in  a  former  trial  of  this  cause  in  this  Court. 

m 

Amasa  Paine^  for  plaintiff,  objected  to  the  deposi- 
tion being  now  read,  stating  that  the  deponent  was 
personally  in  Court. 

Buck  insisted  that  the  deposition  should  be  read, 
and  observed,  that  the  deponent,  when  the  deposition 
was  taken,  was  beyond  the  prqcess  of  die  Court.  His 
client  had  failed  in  repeated  endeavours  to  persuade 


position  cannot 
be  read. 


m  WINDSOR  COUNTY, 

Doe        him  to  appear  personally  in  Court.    Tliat  he  wajr 

Adams.       HOW  brought  by  the  plaintiff  upon  an  insidious  de* 

'         sign  to  compel  his  client,  the  defendant,  to  product 

him  as  a  witness,  and  thus  preclude  him  from  im« 

peaching  his  testimony. 

Sedper  Curiam.  If  the  deponent  is  in  Cour£,  his 
deposition  cannot  be  read.  Let  the  witness  be 
sworn. 

Amasa  Pain€y  for  plaintiff. 
Daniel  Buck^  .for  defendant. 


PRESENT, 

EM)CH  IVOODBRIDGEj  Chief  Judge, 
NOAH  SMITH^  Aidataru  Judge. 


Mills  Olcott, 
Administrator  of  Timothy  Olcott, 

against 
Samuel  Moret* 


2a^r  SS'lS;      PLAINTIFF  declared  in  case  fdr  several  sums 
estate  repre-     due  to  the  intestate  in  his  life-time. 

sented  insol- 
vent hmp  an      First  count.    General  indebitatus  assumpsit  in  the 

action,  thede-  ^ 

Pendant    shall  sum  of  2,000  dollars,  for  goods,  wares  and  merchan- 
from  pieadin^^  disc  sold  and  delivered. 

coanter    de- 
mands in  set-off,  because  he  has  exhibited  those  demands  befote  tlie  COllllllisaiOBert^ 
whether  such  demtods  have  been  allowed  or  (UtallonKd  by  them. 
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Second  count.   200  dbllars,  money  laid  out  and       oicqit 
expended.  Morey. 

Third  count.  2,000  dollars,  money  had  and  re- 
ceived. 

To  these  counts  general  issue  was  pleaded  and 
joined* 

Defendant  then  pleaded  as  a  set-off,  several  sums, 
by  eight  counts  in  his  declaration. 

First  count.  For  .40/.  lawful  money ,  due  on  liquid 
dated  account,  July  18th,  1791. 

Second  count.  General  indebitatus  assumpsit  for 
720  dols.  60  cts.  money  laid  out  and  expended. 

Third  count.  Quantum  meruit  for  work,  labour 
aod  service  done,  same  sum. 

Fourth  count.  On  promissory  note  payable  on  de- 
mand, dated  4th  January ^  1793,  for  500/.  lawful 
mone}'. 

The  fifth  and  sixth  counts,  for  two  other  notes  of 
the  same  tenor  and  date. 

Seventh  count.  On  promissory  note,  dated  24th 
of  March^  1794,  payable  sixty  days  after  date,  for 
660  dollars. 

£ighth  count.  On  a  receipt  dated  1st  Aprils  1792, 
in  which  the  intestate  acknowledged  the  receipt  of 
several  deeds  of  land,  conveying  as  follows,  to  wit : 

One  proprietary  right  of  land  in  the  town  of  Lewis. 

Nine  rights  of  land  in  the  town  of  Lincoln. 

One  ditto  in  the  town  of  Orange. 

One  ditto  in  Peapham. 

And  1,200  acres  of  land  in  Fairleej  and  which  he 
was  to  dispose  of  and  account  for  in  partnership,  or 
<Fetum  said  deeds ;  innuendo^  meaning  that  said  Timo- 
thy sbouid  dispose  of  said  lands  in  reasonable  time^ 
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oicatt        ^1^  account  and  pay  to  the  said  Samuel  Morey  one 

MoVey.       ^^  ^^  ^^^  avails  thereof,  or  return  said  deeds  to  said 

'^  Samuel  on  demand.     Then  an  averment  that  the 

intestate  had  disposed  of  said  lands  for  the  amount  of 
6,000  dollars,  and  ought  to  have  paid  one  moiety, 
&c. 

To  these  several  counts  in  offset  the  general  issue 
was  tendered  and  joined. 

And  the  administrator,  according  to  the  form,  force 
and  effect  of  the  statute  in  such  case  made  and  pro- 
vided, hereby  gives  notice  to  the  adverse  party,  that 
under  the  above  issue  he  shall  rely  on  and  give  in 
evidence  the  following  special  matters,  to  wit : 

That  on  the  18th  day  of  July,  1796,  the  estate  of 
tlie  said  Timothy  Olcott  (there  not  being  sufficient 
estate  to  pay  the  just  debts  due)  was,  agreeably  to  the 
statute  in  such  case  made  and  provided,  by  the  admi- 
nistrator represented  as  insolvent  to  IFilliam  Perry ^ 
Esquire,  Judge  of  the  probate  of  wills  for  the  District 
of  Hartford;  and  on  the  same  day  last  aforesaid  the 
said  Judge  did  appoint  Paul  Brigham^  Ebenezer- 
Judd  and  Ehenezer  Broxvn^  Esquires,  commissioners 
to  examine  into  the  claims  of  the  creditors  to  the  said 
estate,  and  did  then  and  tliere  issue  to  the  said  com-, 
missioners  a  commission  of  that  date,  authorising  the 
said  Br'igham^  Judd  and  Brown  to  examine  into  the 
claims  against  said  estate,  and  to  make  return  of  their 
doings  thereon,  in  nine  months  from  the  said  18th  day 
of  July  ;  and  the  said  Paul  Brtgliam  and  Ebenezer 
Browny  two  of  the  said  commissioners  above  named, 
having  been  duly  sworn  to  the  true  and  faithful  per- 
formance of  their. trust,  did  proceed  to  appoint  times 
^nd  places  to  sit  and  examine  into  the  claims,  against 
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said  estate;  and  did  publish  the  same  agreeably  to  the  oicou 
act  in  such  case  made  and  provided :  and  the  said  Mot«y. 
Brigham  and  Brcnvitj  commissioners  as  aforesaidy 
did,  at  the  several  times  and  places  by  them  appoint- 
ed, proceed  to  examine  into  the  claims  against  said 
estate,  and  did  allow  such  claims  on  the  same  to  the 
amount  of  3,472/.  14*.  Sd.  lawful  money ;  and  on  the 
17th  day  o{  April,  1797,  the  said  Brigham  and  Bravm, 
commissioners  as  aforesaid,  did  make  their  return 
and  report  to  said  Judge  of  probate,  stating  the  said 
several  claims  and  the  amount  to  the  sum  aforesaid, 
and  the  smd  return  and  report  was  then  and  there  ac- 
cepted by  said  Judge  of  probate,  and  a  record  thereof 
in  his  probate-office  made  according  to  law :  and  the 
said  WilRam  Perry,  Judge  of  the  probate  of  wills  as 
aforesaid,  on  the  said  18th  day  oiJuly,  at  the  request 
of  the  said  administrator,  did  also  appoint  the  said 
Brigham^  Jtidd,  and  Brown,  being  judicious  and  dis- 
interested freeholders,  appraisers  to  appraise  the  estate 
of  the  said  Timothy  Olcott,  and  to  make  an  inventory 
thereof,  and  to  make  return  of  their  doings  thereon 
by  the  1st  day  of  October  then  next :  and  afterwards, 
on  the  9th  day  oi  November,  1796,  the  time  for  the 
making  said  appraisal  and  inventory  was  extended  to 
the  1st  day  of  January  then  next ;  and  the  said  ad- 
ministrator did,  between  the  said  18th  day  of  July 
auid  the  said  1st  day  of  January^  by  them  the  said 
Paul  Brigham  and  Ebenezer  Brcram,  two  of  the  ap- 
praisers aforesaid,  duly  sworn  according  to  law,  cause 
a  true  and  perfect  inventory  of  all  the  estate  both  real 
and  personal  of  the  intestate,  which  came  within  his 
knowledge  to  be  made ;  and  tlie  said  appraisers  did 
inventory  and  appraise  the  said  estate  at  the  sum  of 
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oicott  1,106/.  3*.  2d.  lawful  money,  an  attested  copy  oiF 
Morcy.  wliich  Said  appraisal  and  inventory  were,  on  the  6th 
"*-— """"""^  day  of  December  J  in  the  year  qf  our  Lord  1796,  re- 
turned to  said  Judge  of  probate,  by  him  accepted, 
and  in  his  office  recorded  ;  and  a  like  attested  copy 
now  remains  with  the  said  administrator ;  all  which 
proceedings  of  the  said  Court  of  Probate,  by  the  re- 
cords thereof,  here  ready  in  Court  to  be  shewn,  may 
more  fully  appear ;  whereby  said  estate  appears  to 
have  been  and  to  be  insolvent^  and  not  sufficient  for 
the  payment  of  the  just  claims  so  allowed  by  said 
commissioners.  And  the  administrator  further  says, 
that  the  said  estate  is  not  now  so  far  settled  and  ad- 
justed, a^  that  it  can  be  determined  what  dividend 
can  be  made  for  the  satisfaction  in  part  of  the  claims 
so  by  said  commissioners  allowed,  nor  hath  the  said 
Judge  of  probate  made  any  decree  or  order  directing 
the  said  administrator  to  pay  the  debts  due  from  said 
estate,  or  any  proportion  thereof. 

Signed  by  the  plaintiff's  attorney. 

The  cause  now  went  to  the  Jury.  Exception  was 
taken  by  the  defendant's  counsel  to  the  subject  mat- 
ter  of  the  notice  being  proved  to  the  Jury.  After 
some  argument,  from  an  intimation  by  the  Court, 
the  parties  entered  the  following  agreement  on  the 
record  : 

It  is  agreed  between  the'  parties,  that  the  verdict  of 
the  Jur}'  shall  be  taken  under  a  reserved  case,  of 
which  the  above  notice  shaU  be  considered  as  part. 
And  further, 

That  one  promissory  note  given  by  the  intestate  to 
the  said  Samuel  Morey^  dated  4.di  of  i*>irt/ary,  1793, 
for  the  sum  of  500/.  lawful  money,  with  interest  pay- 
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able  on  demand,  the  whole  contents  625/.  which  has       oicott 
been  allowed  by  said  commissioners.  Morey. 

Also  one  other  note  given  by  the  intestate  as  afore*  " 
said,  dated  March  24th,  1 794,  for  660  dollars,  with 
interest  payable  in  two  months  after  date,  the  whole 
contents  790  dols.  97  cts.  allowed  by  said  commis- 
sioners, and  a  receipt  for  nine  rights  of  land  in  Lin- 
colrty  valued  by  agreement  at  ten  pounds  each,  one 
right  in  Lewis  at  twelve  pounds,  one  in  Peacham  at 
thirty  pounds,  with  four  years  interest  on  the  whole, 
allowed  by  the  said  commissioners. 

And  the  two  following  promissory  notes,  given  by 
the  intestate  to  the  said  Morey ^  and  disallowed  by  the 
said  commissioners,  to  wit,  a  promissory  note,  dated 
February  4th,  1793,  for  the  sum  of  500/.  lawful  mo- 
ney, with  interest,  payable  the  1st  o{  January ^  1794, 
and  another  promissory  note  for  the  same  sum  and  of 
equal  date,  payable  the  VsX  January^  1795,  should  be 
given  in  evidence  to  the  Jury,  and  that  a  verdict  shall 
be  taken  in  said  cause,  subject  to  the  order  and  deci-« 
sion  of  the  Court,  on  the  law  arising  from  the  above 
case  and  facts. 

Signed  by  the  counsel  for  each  party. 

The  Jury  found  a  verdict  for  the  defendant  Morey ^ 
to  recover  of  the  plaintiff,  in  his  capacity  of  adminis- 
trator, the  sum  of  7,695  dols.  97  cts.  being  the  sum 
that  the  intestate  was  in  arrear  to  the  defendant. 

And  now,  at  the  after  sittings  of  the  same  term, 
the  reserved  case  was  argued  and  decided. 

There  were  two  points  made  which  were  argued 
in  the  nature  of  a  demurrer  to  the  evidence  advanced 
ih  support  of  the  counts  in  the  set-oflF: 
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oioott  First.  Whether  a  cUdm  exhibited  before  the  com- 

Morey.       missioners,  on  an  estate  represented  insolvent,  and 

_      allowed  by  them,  can  be  afterwards  counted  upon  in 

offset  to  an  action  commenced  by  administrator  ioc 

die  recovery  of  a  claim  in  favour  of  the  estate. 

Secondly,  which  was  the  principal  point,  whether 
a  claim  exhibited  as  aforesaid  to  the  commissioners, 
and  by  them  disallowed^  can  be  afterwards  counted 
upon  in  such  offset. 

The  counsel  for  the  plaintiff  read  the  following  sec- 
Verment  Stat,   tions  from  the  act  for  the  probate  of  wills,  and  settle- 

vol.    1      p.  152,  ^         r  .  ,    .  ,      n^  » 

153, 154,  155,   ment  of  testate  and  intestate  estates,  passed  March 

156,.  157 

^  10th,  1797  :*  sections  82,  83,  84,  85,  86.  with  pro- 

viso, and  sections  88,  89.  and  from  these  sections 
they  contended,  that  when  an  estate  of  an  intestate 
was  by  the  administrator  represented  as  insolvent  t^ 
the  Judge  of  probate,  and  he  had  appointed  commis- 
sioners to  receive,  examine  and  adjust  the  claims  of 
creditors.  Whilst  the  right  to  prosecute  for  the  re- 
cover}'' of  tlie  debts  due  to  the  estate  remained  in  the 
administrator,  the  usual  process  in  the  coijimon  law 


*  No  question  appears  to  have  been  made,  whether  the  act 
passed  March  8th,  1787,  operated  in  thb  case.  This  act  was 
repealed  by  a  general  repealing  act,  passed  N&vember  10th, 
1797,  and  went  into  effect  the  1st  Sefitember^  1798,  and  in  sec- 
tion 3.  enacts,  ^'  That  the  aforesaid  repealed  acts  or  laws  shall 
be  in  full  force  as  to  all  matters  and  things  done  or  transacted 
during  their  existence,  to  which  they  relate  to  all  intents  and 
purposes  as  though  this  act  had  not  been  passed."  But  it  may 
be  questioned  whether  a  recurrence  to  this  act  would  have  va- 
ried tlie  decision. 
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courts  was  suspended  as  to  the  creditors ;  for  that       oicott 
jsection  86-  declares,  "  that  no  action  against  any  exe-       Morcy. 
cutor  or  administrator  of  any  imohent  estate  shall  be  •""""""^ 
sustained  except  for  debts  due  to  the  State,  debts  due 
for  rates  or  taxes,  last  sickness  and  funeral  charges ; 
unless  the  executor  or  administrator,  having  objec- 
tion to  the  claim  on  which  the  action  is  brought,  con- 
sents to  have  the  same  settled  by  course  of  law." 

Section  89.  "  That  all  actions  brought  against  any 
executor  or  administrator,  before  any  estate  is  repre- 
sented insolvent,  shall,  when  such  estate  is  found  to 
be  insolvent,  be  discontinued,  unless  the  executor  or 
administrator  consent  to  have  a  trial  at  law,  as  before 
directed  in  this  act.'* 

That  though  the  rights  of  the  creditor  are  diverted 
to  another  channel,  yet  they  are  not  abridged;  for 
section  84.  provides,  "  That  if  any  creditor  shall  ex- 
hibit his  claim  or  demand  against  such  estate  so  re- 
presented as  aforesaid  to  the  commissioners  as  before 
mentioned,  and  the  said  commissioners  shall  disallow 
it  wholly  or  in  part ;  such  creditor  conceiving  himself 
a^rieved  by  the  judgment  and  determination  of  the 
commissioners,  may,  at  the  time  such  commissioners 
shall  make  report  and  return  to  the  Judge  as  before 
mentioned,  or  within  twenty  days  afterwards,  if  such 
demand  so  disallowed,  in  the  whole  amounted  to 
twenty  dollars,  or  if  the  sum  allowed  by  the  commis- 
ttoners  of  any  demand  exhibited  be  twenty  dollars 
fess  than  the  sum  demanded,  appeal  from  the  judg- 
ment and  determination  of  the  commissioners  to  the 
Supreme  Court  next  to  be  holden  in  the  same  Coun- 
ty, whether  the  same  be  a  stated  or  adjourned  session 
of  said  Court,  signifying  to  the  Judge  in  writing  such 
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oicott  his  desire,  and  filing  in  the  probate  office  a  dedafatiom 
Morey.  of  his  demaUd  agwist  such  estate,  drawn  up  with  the 
"""""^  same  legal  certainty  as  is  required  in  prosecuting  de- 
mands in  the  courts  of  law.  And  the  Judge  shall 
Cause  the  executor  or  administrator  to  be  served  with 
a  copy  of  such  declaration,  and  of  the  appeal  made  by 
such  creditor,  at  least  twelve  days  before  the  sitting^ 
of  such  Court,  if  there  shall  be  so  many  days  between 
the  time  of  filing  such  declaration,  and  the  time  of 
the  session  of  such  Court,  and  if  there  shall  not  be  so 
long  a  time,  then  the  copy  aforesaid  shall  be  served 
as  soon  as  may  be,  and  the  creditor  may,  at  the  Court 
to  which  the  appeal  is  made,  on  the  first  day  of  the 
sitting  of  said  Court,  enter  his  action  as  plaintiff 
against  the  executor  or  administrator,  and  shall  pro- 
duce an  attested  copy  of  such  his  declaration,  and  a 
certificate  from  the  Judge  of  probate  that  notice  hath 
issued  to  the  executor  or  administrator  thereon ;  and 
upon  such  declaration  such  pleadings  may  be  had 
and  the  matter  issued  in  the  same  way  and  manner  as 
though  Such  action  had  been  commenced  in  the  ordi- 
nary and  usual  way,  and  had  been  entered  in  said 
Supreme  Court  by  way  of  appeal  from  the  Coun^ 
Court." 

Here  the  creditor's  right  to  the  opinion  of  this 
Court  is  secured,  and  his  right  to  trial  by  Jury  is  not 
taken  away.  To  shew  the  intention  of  the  Legisla- 
ture still  further,  the  same  section  provides,  *'  that 
the  Supreme  Court  shall  certify  to  the  Judge  of  jwo- 
bate  the  judgment  they  shall  give  thereon." 

This  Court  is  to  issue  no  execution  on  the  judg- 
ment, except  for  costs ;  but  the  judgment  is^to  be 
considered  only  as  rectifying  or  affirming  the  pro- 
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ceedings  oi  the  commissioners  under  the  Probate       oicott 
Court.     Every  thing  relative  to  the  claims  of  credi-       Morey. 
tors  to  an  insolvent  estate,  is  to  be  kept  distinctly  — — — ' 
within  the  process  of  the  Probate  Court 

Further,  in  the  proviso  to  the  86th  section,  an  ac- 
tion is  expressly  given  to  the  creditor  against  the  ad- 
ministrator for  the  proportion  of  the  insolvent  estate 
to  which  he  is  entitled  by  the  report  of  the  commis- 
sioners after  the  expiration  of  a  certain  time  allowed 
by  the  Judge  of  probate ;  and  the  result  of  the  judg- 
ment in  fevour  of  the  creditor  is  to  be  an  execution 
de  bonis  propriiSy  and  this  is  the  only  action  contem- 
plated by  the  statute  for  the  creditor  to  have- 

From  whence  they  inferred,  that  the  creditor  could 
not  bring  his  claims  against  an  insolvent  estate, 
though  allowed  by  the  commissioners,  into  this  Court 
in  the  usual  course  of  process,  or,  as  the  statute  ex- 
presses it,  "  by  course  of  law." 

But  if  they  were  incorrect  in  this  view  of  the  sta- 
tute  upon  the  second  point  made  on  the  case  reserved, 
the  statute  provisions  will  he  too  plain  to  admit  of 
doubt 

The  creditor  is  not  only  estopped  from  exhibiting 
in  set-off  such  claims  as  were  disallowed  by  the  com- 
missioners, but  by  a  clause  in  the  84th  section,  *^  if 
the  creditor  shall  fail  to  enter  his  action  in  n>anner 
and  season  as  before  directed,  hb  demands  shall  be 
for  ever  barred.*^ 

To  shew  further  the  intention  of  the  Legislature  to 
keep  the  creditor  to  an  insolvent  estate  strictly  within 
die  probate  process,  they  read  the  83d  section,  "  That 
all  demands  against  any  estate  represented  insolvent 
as  aforesaidi    not  exhibited  to  the  commissioners 
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oicott     '  within  the  time  limited  by  the  Judge  for  that  purpose^ 

Morey.       shall  be  for  ever  barred ;  unless  the  creditor  or  cre- 

'-*"*~^— ^  ditors  can  find  some  estate  of  the  deceased  not  iiu 

ventoried  or  accounted  for  by  the  executor  or  ad- 
ministrator;  in  which  case,  after  allowing  and  deduct- 
ing such  costs  and  charges  as  to  the  Judge  may  ap- 
pear reasonable,  if  the  estate  so  found  be  sufficient, 
the  said  creditor  or  creditors  shall  first  receive  a  divi- 
dend  so  as  to  make  him,  her,  or  them  equal  to  the 
other  creditors  of  said  estate,  if  there  be  so  much 
remaining  after  deducting  costs  as  aforesaid,  and 
the  overplus  (if  any  there  be)  shall  be  divided  in  due 
proportion  among  all  tlie  several  creditors  to  said 
estate." 

r 

T'hey  contended  further,  that  the  declaration  in 
set-off  is  to  all  intents  a  new  action,  contrived  merely 
to  avoid  the  expense  and  delay  of  mesne  process. 
That  anciently  opposite  claims,  which  could  not  be 
pleaded  under  the  same  action,  were  pursued  by  se- 
veral process  to  distinct  judgment,  and  tlie  party  who 
recovered  the  first  judgment  was  allowed  to  plead  it 
against  the  less  vigilant  party.  This  was  efiected 
partly  by  the  common  law  practice,  but  principally 
by  the  regulations  of  successive  statutes.  But  the 
statute  declaration  of  set-off,  styled  rather  awkwardly 
in  our  code,  offset,  has  all  the  properties  and  evtry 
defence  which  can  be  made  to  a  new  and  independent 
action,  attaches  to  this  declaration.  The  party  de- 
claring in  offset  is  therefore  estopped  from  saying, 
this  is  my  defence  to  the  plaintiff's  action,  and  thus 
to  elude  those  wholesome  restrictions  of  the  law 
which  would  have  barred  liis  right  of  action  if  he  liad 
commenced  in  a  distinct  and  separate  suit    The  de- 
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ctaration  in  oSset  does  not  become  a  defence,  until  oicott 
the  Jury  have  found  the  issue  in  favour  of  the  offset^  Morey. 
and  ascertained  the  damages.  Then  the  Jury,  by  vir- 
tue of  the  power  vested  in  them  by  the  statute,  ^PP^y 
these  damages  in  d^ence  against  the  demands  of  the 
{daintiff.  But  whHe  the  declaration  in  offset  is  in 
trtmsitUy  it  is  subject  to  all  the  rules  of  pleading,  con* 
trolled  by  all  restrictions  of  practice  j  and  limited  by 
ail  the  common  law  and  statute  bars^  as  e&ctually  as 
if  the  declaration  had  stood  on  the  files  as  pertaining 
to  an  original  suit. 

The  counsel  for  the  defendant  replied,  that  con* 
^ding  that  upon  an  intestate  estate  being  represented 
insolvent,  that  the  statute  had  diverted  the  prosecu- 
tion for  the  recovery  of  claims  of  creditors  from  the 
eommon  law  channel,  and  that  all  suits  depending  in 
the  Courts  of  law  were  to  be  discontinued ;  yet  a  right 
was  reserved  to  the  administrator  to  litigate  any  claim 
in  the  usual  course  of  juridical  practice,  when  in  the 
words  of  the  statute,  "  ht  consents  to  have  the  same 
settled  by  course  of  taw  J*'*  By  the  impetration  of  this 
writ  the  administrator  has  elected  to  have  this  credi- 
tor's claim  setded  by  course  of  law*  It  would  be  a 
monstrous  doctrine  to  conclude,  that  the  administra* 
tor,  by  force  of  the  probate  act,  might  prosecute  and 
recover  the  claims  of  his  intestate  by  course  of  law, 
and  the  debtor  be  estopped  from  his  defence.  The 
Jiower  of  the  commissioners  is  not  merely  to  receive 
and  examine,  but  to  adjust  the  claims  of  creditors. 
The  term  adjust  implies  a  power  in  the  commissioners, 
to  examine  counter  claims^  and  to  adjust  the  balance 
between  the  estate  and  the  creditor.     A  case  might 
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vol.  1.  p.  92. 


be  put,  perhaps  this  very  case,  where  the  creditor 
may  have  exhibited  his  claim,  the  administrator  may 
have  exhibited  a  counter  claim  on  the  part  of  the 
estate  represented  insolvent :  the  commissioners  may 
have  docked  both,  or  allowed  the  amount  of  each, 
and  finding  the  balance  equal,  may  on  this  account 
have  disallowed  the  claim  of  the  creditor ;  and  the 
parties  finding  there  was  nothing  due  to  either,  nei- 
ther would  have  any  inducement  to  appeal.  But 
should  the  administrator  afterwards  institute  a  suit  on 
his  claim,  on  trial  shall  he  be  permitted  to  say  to  the 
creditor,  You  have  had  your  day  in  the  commis- 
sioners^ court ;  your  claim  has  been  disallowed  by 
them;  you  waived  your  right  of  appeal;  you  are 
now  therefore  precluded  from  pleading  your  claim 
(however  honest,  and  though  esteemed  such  by  the 
commissioners)  in  ofiset  against  mine  ?  The  statute 
certainly  is  not  pregnant  with  such  absurdity. 

This  will  apply  likewise  to  the  general  bar  in  sec- 
tion 83.  A  creditor  may  be  convinced  that  his  claim 
is  balanced  by  a  claim  on  the  part  of  the  insolvent 
estate.  He  therefore  omits  to  exhibit  his  claim  to 
the  commissioners.  If  afterwards  administrator  com- 
mences a  suit  against  him,  shall  he  be  precluded  from 
pleading  his  own  claim  in  defence?  Shall  he  not 
shew  that  he  did  not  owe  the  intestate  any  thing  ? 

The  declaration  in  ofiset  is  not  in  the  nature  of  a 
separate  independent  action,  but  by  force  of  the  sta- 
tute is  incorporated  into  the  action  to  which  it  is 
pleaded.  The  statute  provides,  "  that  if  the  plaintifi*, 
in  any  action  pending  before  any  Court  on  bond,  bill, 
note,  or  other  contract,  shall  be  indebted  to  the  de- 
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fendant  in  such  action ;  the  defendant,  after  pleading  oieou 
the  general  issue,  or  confe^ng  the  plaintiff's  cause  Moi^. 
of  action,  may  plead  an  offset  of  any  sum  or  sums  — — ~-*- 
due  to  him  from  the  plaintiff  as  aforesaid,  which  plea 
shall  be  in  the  nature  of  a  declaration,  with  one  or 
more  counts  as  the  nature  of  the  case  may  require ; 
and  if  the  plaintiff*  shall  plead  the  general  issue  to  any 
or  all  the  counts  in  the  defendant's  plea,  or  shall  con- 
fess the  cause  of  action  contained  in  any  or  all  the 
counts  in  the  defendant's  plea,  he  may  in  like  man- 
ner plead  in  offset  any  sum  or  sums  due  to  him  from 
the  defendant  as  aforesaid ;  and  the  issue  and  plead- 
ings being  closed,  the  Jury  shall  be  directed  to  find 
generally  such  sum  or  sums  as  shall  be  found  in  ar- 
rear  from  either,  and  judgment  shall  be  rendered 
thereon  accordingly." 

Here  the  statute  declares,  that  defendant  may  plead 
in  offset,  that  is,  plead  in  defence  to  the  plaintiff's  de- 
claration, which  he  has  either  traversed  or  confessed, 
which  plea  shall  be  in  the  nature  of  a  declaration,  not 
a  new  declaration  independent  of  the  declaration  to 
which  it  is  pleaded ;  and  though  the  plea  is  in  the  na- 
ture of  a  declaration,  and  there  may  be  said  to  be  the 
semblance  of  a  second  declaration  in  the  cause,  and 
several  issues  may  be  put  to  the  same  Jury,  yet  they 
all,  by  force  of  the  statute,  converge  into  one  issue, 
resolving  into  such  sum  as  shall  be  found  in  arrear  to 
either  party.  The  defendant  is  therefore  entided  to 
all  those  legal  advantages  which  would  accrue  to  him 
from  any  other  mode  of  defence. 

Provision  also  appears  to  be  made  by  the  statute 
for  the  plaintiff  in  his  turn  to  plead  in  offset.    This 
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oieott  declaration,  according  to  the  doctrine  extended  for, 
Moref.  would  be  a  separate  action,  and  here  we  should  have 
"""'  three  independent  acdons  embraced  in  one  record* 
This  is  too  absurd. 

The  Chief  Judge  delivered  the  opinion  of  the 
Coiut, 

The  Court  see  no  distinction  in  the  present  cas© 
between  claims  allowed  or  disallowed  by  the  com- 
missioners. 

If  the  administrator  elects  to  institute  a  suit  upon 
^  claims  in  favour  of  an  insolvent  estate,  the  adverse 
party  must  not  be  estopped  from  such  legal  defence 
as  would  have  been  available  in  case  the  commission 
of  insolvency  had  not  issued.  Even  the  general  bar, 
in  case  where  the  creditor  failed  to  exhibit  his  claim 
to  the  commissioners,  could  only  be  pleaded  to  an 
action  instituted  by  the  creditor,  and  could  not  be 
taken  advantage  of  by  the  administrator  under  the 
general  issue  in  offset  to  the  exclusion  of  the  de- 
fendant's defence. 

The  Court  consider  a  declaration  in  set-off,  not  as 
p  distinct  action,  but  n^erely  a  statute  provision  made 
jn  aid  of  the  rules  of  practice,  which  might  not  allow 
the  subject  matter  of  it  to  be  shewn  in  evidence^ 
under  the  ordinary  issue  to  the  plaintiff  ^s  declaration, 
consistently  with  the  technise  of  pleading  and  prac. 
tice.  It  is  in  its  nature  the  party's  defence,  of  which 
the  Coifrt  will  not  suffer  him  to  be  deprived. 

Smith,  Judge*  Though  I  am  in  opinion  with  the 
(PJiief  Justice  in  supporting  the  verdipt,  yet  I  am  ra^ 
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ther  inclined  to  consider,  that  the  exhibition  of  his       oicott 
cdatin  to  the  commissioners  of  an  insolvent  estate  is       Moray. 
necessary  to  the  taking  the  creditor  out  of  the  bar  in  — — — 
the  83d  section  of  the  statute. 

Verdict  of  the  Jury  affirmed. 


PRESENT, 
E7/0CH  WOODBRIDQEy  Chief  Judge. 

'      >  Assistant  Judges. 
ffOAH  SMITH,  5 


Samuel  Udajll,  Appellee, 
against 

WjLLjAM  Rice,  Sheriff  of  Windsor  County, 

Appellant. 

DECLARATION  for  taking  insufficient  bail.        a  sherifr  mtist 

ftt  liis  own  risk 

Plaintiff  declared  in  case,  that  he  recovered  judg-  take  such  bail 
ment  against  Seth  Emmonsy  at  the  Windsor  County  admitteTto  Uie 
Court,  holden  on  the  thiiti  Monday  of  September,  Jaoita^^L^^n 
1799,  for  86  dols.  64  cts.  damages,  and  6  dels.  26  cts.  gj^ji^'^^^*^*^' 
costs  rf  suit ;  and  on  the  30th  of  the  same  month  cic"^  to  satisfy 

-  .  ,  .  a  judgrinent  in 

pufx^hased  out  his  writ  of  execution,  and  on  the  same  favour  of  a  ere- 

,--.  --  -.iirt  ditor,  i»  moB<fv. 

day  delivered  the  same  execution  to  the  defendant 
Rice,  in  his  capacity  of  sheriff  of  the  County,  to  serve 
and  return,  according  to  law ;  who  returned  on  the 
same  execution,  that  he  had  committed  the  body  of 
Seth  Emmons  to  the  common  gaol  in  Woodstock, 
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udati  JFindsor  County.  That  on-  the  SJ6th  day  of  Naveni' 
Rice.  ber^  1799,  the  sherifF  admitted  Seth  Emmons  to  bail 
for  the  liberties  of  the  gaol  yard,  and  took  a  bond  of 
that  date  for  that  purpose,  made  and  executed  by 
Seth  Emmons  as  principal,  and  Lysander  Richardson 
as  surety,  with  the  usual  conditions;  which  bond  be- 
came absolute  by  the  escape  of  Seth  Emmons;  and 
on  the  20th /angary,  1800,  sheriflF  i?zr^  assigned  the 
bail-bond  to  the  said  Samuel  Udall^  who,  upon  the 
5th  oi  March^  1800,  commenced  his  action  upon  the 
bond  against  Seth  Emmons  and  Lysander  Richard- 
son^ before  ihe  JFindsor  County  Court,  holden  on  the 
third  Monday  of  March,  1800,  and  recovered  judg- 
ment against  them  for  106  dols.  74  cts.  damages, 
and  15  dols.  2  cts^.  costs  of  suit ;  and  the  said  Samuel 
Udallj  on  the  25th  of  Septeinber,  1800,  took  out  his 
writ  of  execution  on  said  judgment,  and  on  the  same 
da}*^  delivered  the  same  execution  to  the  said  sheriff 
to  levy,  serve  and  return ;  and  the  said  sheriff  made 
return  on  said  execution,  that  he  had  arrested  the 
body  of  the  said  Seth  Emmofis,  and  committed  him 
to  the  gaol  in  TFoodstock  aforesaid,  and  on  the  same 
execution  returned  a  non  est  inventus  as  to  Lysander 
Richardson;  and  the  said  Samuel  Udall,  on  the  1st 
day  of  January,  1801,  took  out  an  alias  execution 
against  Lysander  Richardson  on  the  same  judgment, 
and  on  the  same  day  delivered  the  same  to  John 
Palmer,  constable  of  JFoodstock  aforesaid,  to  levy, 
serve  and  return ;  who  returned  on  the  same  alias 
execution,  that  he  had  arrested  the  body  of  the  said 
Lysander  Richardson,  and  him  committed  to  the 
common  gaol  in  IVoodstock  aforesaid.  By  means  of 
all  which,  and  the  insufficiency  of  the  said  Seth  Em- 
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tnons  and  Lysander  Richardson,  the  obligors  in  the        udaii 
baii-bood  aforesaid,  to  respond  said  judgment,  the        Rice. 
said  Samuel  Udall  hath  totally  lost  the  benefit  of  the  — — — — 
said  judgment :  and  he  avers  the  judgment  remains 
in  full  force,  and  in  no  part  paid  or  satisfied,  and  an 
action  hath  accrued,  &c.  ad  damnum^  400  dollars. 

Defendant  pleaded  not  guilty,  and  gave  notice  that 
he  should  give  the  following  special  matters  in  evi- 
dence under  the  statute,  viz. 

That  the  said  Lysander  Richardson^  at  the  time 
he  was  accepted  as  bail  for  the  said  Seth  Emmons, 
was  a  good  and  sufficient  freeholder,  resident  within 
this  State,  and  possessed  estate  both  real  and  personal 
to  the  amount  of  three  thousand  dollars. 

Cause  to  the  Jury. 

Titus  Hutchinson,  for  the  defendant,  now  offered 
to  shew  in  evidence  the  facts  stated  in  the  above 
notice. 

Charles  Marsh,  for  the  plaintiff.  We  object  to 
such  facts  going  in  evidence  to  the  Jury.  The  de- 
fendant's right  to  give  any  especial  matter  in  evidence 
under  the  general  issue,  must  result  from  the  98th 
section  of  the  act  commonly  called  the  judiciary  bill ;  Vermont  staf. 
which  provides,  "  that  the  general  issue  of  not  guilty,  ^^  *  ^' 
nil  debet,  or  any  other  general  plea  proper  to  the  ac- 
tion, whereby  the  whole  declaration  is  put  upon 
proof,  according  to  the  nature  of  the  case  may  be 
made  by  the  defendant ;  under  which  gener^  plea  the 
defendant  shall  have  liberty,  upon  trial  of  the  cause, 
on  such  general  issues,  to  give  any  special  matters  in 
evidence,  in  his  defence  or  justification,  as  the  nature 
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u<un  of  the  action  may  be,  the  defendant  giving  notice  irt 
Rice.  %vriting,  with  the  plea  of  the  special  matter  or  matters 
"  on  which  he  or  she  shall  rely  in  such  defence  or  justi- 
fication ;  and  no  special  matter  shall  be  ^ven  or  al- 
lowed in  evidence,  except  such  as  shall  be  particu-* 
larly  mentioned  in  such  notice  in  writing  as  afore- 
said." 

Here  the  Legislature,  to  abbreviate  and  to  render 
modes  of  pleading  more  simple,  and  perhaps  in  ten- 
derness to  the  more  uninformed  practitioners  at  the 
bar,  have  provided  a  more  summary  mode  of  plead- 
ing matters  in  justification  than  the  ancient  mode  of 
pleading  in  bar.  Although  the  elder  mode  was  fa- 
miliar to  every  man  of  decent  acquirements  in  his 
profession,  and  affected  a  precision  which  it  is  appre- 
hended will  not  always  be  produced  by  the  new  sta- 
tute mode,  yet  it  must  be  confessed  the  novel  mode 
will  lessen  the  labours  of  the  indolent,  and  sometimes 
prevent  the  ignorant  from  being  entangled  in  the 
mazes  of  mere  technical  pleading.  And  so  far  the 
Legislature  have  acted  wisely.  But  the  objects  of 
the  statute- are  merely  to  render  the  mode  of  pleading 
brief  and  plain,  but  not  to  countenance  error ;  to 
render  the  path  of  justice  more  facile  and  plain,  but 
not  to  encourage  or  protect  the  ignorant  in  their 
aberrations.  If  a  practitioner  at  the  bar  has  matters 
in  justification  or  defence  which  may  avail  his  client 
in  a  plea  in  bar,  he  is  not  restrained  by  the  statute 
from  clotliing  his  justification  or  defence  in  such 
plea.  But  if  he  will  prefer  the  statute  mode  of  giving 
notice  of  such  special  matters  in  justification  or  de- 
fence under  the  general  issue,  he  must  be  confined  in 
his  notice  to  such  special  matters  as  would  be  proper 
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in  a  plea  in  bar  to. the  action ;  and  as  the  replicant  to  udaii 
St  plea  in  bar,  if  he  would  shew  that  the  matters  Rice. 
therein  pleaded  are  impertinent,  and  form  no  leg^l  ' 
answer  to  his  declaration,  may  demur  to  such  plca> 
so  here,  when  under  general  issue  notice  is  given  of 
irrelevant  and  immaterial  matters,  to  be  shewn  in 
evidence  and  insisted  upon  in  justification  or  defence 
in  this  new  and  lax  mode  of  pleading.  If  the  plain- 
tiff is  exposed  to  be  injured  by  such  impertinent 
matters,  he  may  object  to  the  evidence  of  such  mat- 
ters being  shewn  to  the  Jury,  although  stated  in  the 
notice  in  the  nature  of  a  demurrer  to  the  evidence* 
This  being  the  intent  of  the  statute,  and  the  practice 
necessarily  growing  out  of  it,  to  carry  its  design  into 
eflfect  without  injury  to  parties,  we  shall  in  the  pre- 
sent case  object  to  the  evidence  of  such  facts  as  are 
stated  in  the  notice  going  to  the  Jury,  and  shew  that 
they  are  such  facts  as  are  impertinent  to  the  issue, 
and  could  not  avail  the  defendant  in  justification  or 
defence,  if  more  regularly  pleaded  in  bar. 

When  a  sheriff  has  committed  the  body  on  execu* 
tion,  taken  a  bond  of  the  prisoner,  with  surct}  admit- 
ting him  to  the  liberties  of  the  prison  }  ard,  and  an 
escape  is  nlade,  the  sheriff  must  exhibit  his  bond  and 
offer  to  assign  it  to  the  creditor,  or  pay  the  contents 
of  the  execution  :  if  he  assigns  the  bond,  and  the  ere- 
ditor  brings  suit  against  the  bail,  recovers  judgment, 
takes  out  execution,  and  a  7wn  est  is  returned  upon  it, 
and  a  suit  is  commenced  against  the  sheriff,  he  can- 
not  in  his  defence  shew  that  the  bail  was,  but  he  must 
shew  that  it  is  sufficient.  The  language  of  the  sheriff 
here  is,  "  I  have  taken  your  execution  to  collect.  I 
have  committed  the  debtor  to  gaol.    I  have  admitted 
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udaii        him  to  the  liberties  of  the  gaol  yard.  He  has  escaped. 

Rice.        I  have  assigned  you  the  bail-bond.  You  have  proscr 

^  cuted  the  bail.  He  is  ncrw  found  to  be  insufficient  to 

respond  the  judgment,  but  when  I  accepted  him  as 
bail,  in  my  opinion  he  was  a  man  of  sufficient  pro- 
perty, and  I  now  give  you  notice  I  can  prove  it'* 

But  though  this  is  the  language  of  the  sheriff,  it  is 
fortunate  for  my  client  the  plaintiff  it  is  not  the  lan- 
guage of  the  law. 
^Ti^  2^        ^^  ^^^  ^^^  ^^^  ^^^  entitled,  an  act  relating  to 
2W.  gaols  and  gaolers,  and  for  the  relief  of  persons  im- 

prisoned therein,  sections  10th  and  11th. 

The  former  section  provides,  *'  that  any  person  im- 
prisoned  in  gaol  on  mesne  process  in  any  civil  action, 
or  upon  execution  founded  oaa  proper  action  of  debt, 
covenant,  contract,  or  promise,  shall  be  admitted  to 
the  liberties  of  the  gaol  yard ;  such  prisoner  first  giving 
bond  to  the  sheriff  of  the  County  in  which  he  shall 
be  imprisoned,  with  one  or  more  sufficient  sureties, 
being  freeholders  resident  within  this  State,  to  be 
bound  jointly  and  severally  in  such  sum  as  the  sheriff 
shall  direct,  with  a  condition  in  the  same  bond,  un- 
derwritten in  the  form  following,''  &c. 

The  latter  section  provides,  "  that  when  the  ccMi- 
dition  of  any  bond  legally  taken  as  aforesaid,  for  ad- 
mitting a  del  tor  to  the  liberties  of  the  gaol  yard,  ^all 
be  broken,  such  bond  shall  be  assignable  to  the  cre- 
ditor or  creditors,  who  may  maintain  action  thereon 
in  his,  her,  or  their  own  names,  and  shall  be  entitled 
to  all  the  privileges  and  advantages  thereon,  to  which 
the  sheriff  or  other  officer  taking  the  same  would  be 
entitled  if  the  action  were  brought  by  him.  And  no 
action  shall  be  maintained  against  any  officer  taking 


r 


AUGUST  TERM,  1801.  219 

such  bond)  for  an  escape,  ot  other  cause  mentioned  '  udaii 
in  the  condition  thereof,  unless  the  creditor  or  credi-  njoe. 
tors  shall  have  sued  the  bond  taken  by  such  officer  - 

and  assigned  as  aforesaid,  and  be  unable  to  recover 
the  debt  or  damages,  if  the  sheriff  or  other  officer 
who  took  the  bond  shall  upon  demand  made  assign 
such  bond  to  the  creditor  or  creditors ;  and  if  the 
signer  or  signers  of  such  bond  shall  be  unable  to  sa» 
tisfy  the  judgment  recovered  thereon,  or  if  the  cre- 
ditor or  creditors  shall  not  be  aUe  to  recover  judg- 
ment on  such  bond  against  him,  her,  or  them,  on  ac* 
count  of  the  neglect,  laphes  or  default  of  the  officer, 
the  creditor  or  creditors  may  sue  the  officer  taking 
such  bond  upon  the  original  cause  of  action,  and 
shall  recover  against  him  all  damages  which  such 
creditor  or  creditors  shall  have  sustained." 

The  language  of  the  statute  is,  ^^  that  when  a  person 
is  committed  on  execution,  and  the  nature  of  the 
judgment  is  bailable,  he  may  be  admitted  to  the 
liberties  of  the  gaol  yard ;  that  the  sheriff  may  take  a 
bond,  with  one  or  more  sufficient  sureties,  condi- 
tioned that  the  prisoner  shall  not  depart  the  liberties 
unless  lawfully  discharged ;  that  in  case  of  escape  the 
^riff  may  assign  such  bond  to  the  creditor,  who 
shall  be  entitled  on  suit  to  all  the  advantages  to 
which  the  sheriff  would  be  entitled ;,  that  no  suit  shall 
be  brought  by  the  creditor  against  the  sheriff  until  he 
has  prosecuted  the  assigned  bond ;  if  the  signer  or 
signers  of  such  bond  shall  be  unable  to  satisfy  the 
judgment  recovered  thereon,  or  if  the  creditor  is  im- 
peded in  the  recovery  of  the  judgment  by  the  ne- 
gleet,  laches  or  default  of  the  officer,  the  creditor 
may  sue  the  officer  taking  such  bond  u]pon  the  ori- 
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udftU  ginal  cause  of  action,  and  shall  recover  against  him 
all  damages  which  he  has  sustained."  The  one  case 
•~  contemplated  by  the  statute,  in  which  the  creditor 
shall  recover,  is  where  the  bond  has  been  assigned* 
judgment  rendered  against  the  bail,  and  die  baii 
proving  unable  to  respond  such  judgment.  The 
other  case  is  where  the  sheriff  by  **  his  neglecf^  per- 
haps in  assigning  the  bond  seasonably,  **  his  laches*'^ 
in  failing  to  take  the  bond  in  the  manner  prescribed 
by  law,  or  by  "  his  default'^  in  any  part  of  his  duty, 
shall  impede  the  creditor  in  the  recovery  of  judg- 
ment upon  the  bond.  In  which  cases  the  sheriff  is 
made  absolutely  responsible  for  such  damages  as  the 
creditor  has  sustained.  But  in  no  case  does  the  sta- 
tute enable  the  sheriff  to  exhibit  in  defence  the  &cts 
set  forth  in  the  notice. 

The  only  question  now  is,  will  the  Court  listen  to 
the  language  of  the  sheriff,  or  that  of  the  statute  ? 
The  sheriff  says  he  has  once  exercised  his  best  judg- 
ment and  taken  bail,  w^hich  he  esteemed  and  can  now 
prove  was  sufficient  at  the  time  of  the  execution  of 
the  bail-bond ;  and  that  although  such  bail  was  mani- 
festly insufficient  when  the  creditor  prosecuted  the 
bail  upon  the  bond  assigned,  yet  the  creditor  must 
be  the  sufferer.  The  benefit  of  the  judgment  against 
Seth  Emmons,  the  original  debtor,  is  totally  lost. 
But  he  has  done  his  duly.  It  was  not  his  fault,  ^ut 
the  creditor's  misfortune,  that  he  esteemed  Lysander 
Jiic/uirdso7i^  the  bail,  to  be  sufficient  to  respond  da- 
miiges  upon  the  bond  in  aise  of  escajje. 

I'he  language  of  the  Legislature,  as  expressed  by 
the  statute,  isi— 
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Mr.  Sheriff,  you  may  admit  prisoners  to  the  liber*  udaii 
ties  of  your  gaol  yard.  You  may  take  a  bond  for  that  Rk». 
purpose.    You  are  made  the  sole  judge  of  who  shall  . 

be  bail,  and  his  or  their  sufficiency.  But  see  to  it 
that  you  take  sufficient  sureties,  freeholders  resident 
within  the  State,  to  secure  the  creditor  in  case  of 
escape.  The  sufficiency  of  your  bail  shall  be  tried. 
Assign  the  bond  or  not,  at  your  election.  If  you 
neglect  or  refuse  to  assign  the  bond,  you  must  pay 
the  original  debt  and  damages  to  the  creditor.  If 
you  assign  the  bond,  and  the  creditor  brings  suit 
upon  it,  recovers  judgment,  takes  out  his  execution, 
commits  the  bail  to  prison,  or  a  non  est  is  returned  on 
the  execution,  and  the  judgment  remains  unsatisfied, 
the  insufficiency  of  the  bail  you  have  accepted  is 
fairly  and  fully  proved ;  you  must  then  pay  the  cre- 
ditor yourself.  And,  as  if  the  Legislature  meant  to 
guard  against  every  possible  evasion  of  the  sheriff, 
or,  if  you  impede  the  creditor  after  you  shall  have 
assigned  the  bail-bond  by  your  neglect,  laches,  or 
default,  you  shall  respond  the  damages  yourself.  In 
a  word,  look,  Mr.  Sheriff,  to  the  sufficiency  of  the 
bail  you  accept,  for  you  shall,  in  all  events,  answer 
for  its  responsibility. 

A  contrary  doctrine  to  this  held  in  the  statute,  it 
might  readily  be  shewn  would  be  attended  with  ma- 
nifest injury  to  creditors.  Make  the  sheriff,  as  may 
be  contended  for,  a  judge  of  the  sufficiency  of  bail 
for  the  liberties  of  his  prison,  how  much  bona  fide 
debt  might  be  lost  through  the  misconduct  of  a  de- 
signing officer  conniving  with  imprisoned  debtors. 

In  an  equitable  view  of  the  subject,  to  consider 
the  sheriff  aind  creditor  both  as  innocent :  Here  is  a 
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uddi       loss  to  be  sustained  by  one  of  them.  Who  is  to  bear 

Ri^Je.        it  ?  The  creditor  who  has  at  great  expense  by  course 

■— ~~**"~"  of  law  been  endeavouring  to  compel  his  debtor  to 

pay  an  honest  debt,  who  never  was  consulted  as  to 
the  acceptance  of  the  bail,  and  had  no  control  over 
the  subject  of  admitting  his  debtor  to  bail ;  or  the 
sheriffy  who  was  the  principal  in  the  transaction  ? 

Nathaniel  Chipman^  for  the  defendant  The  sta- 
tute does  not  give  an  entire  discretionary  power  to 
the  sheriflF  in  the  acceptance  of  bail  for  the  liberties 
of  the  gaol  yard.  It  defines  the  bail  to  be  accepted, 
viz.  ^^freeholders  resident  within  the  State.^^  Here 
is  a  rule  prescribed  to  the  sheriff.  Her^  is  the  crite- 
rion of  the  sufficiency  required  by  the  statute ;  and 
here  is  the  sufficiency  set  forth  in  the  notice  under 
the  general  issue. 

When  the  sheriff  had  once  accepted  as  bail  "  one 
or  more  sufficient  surety  or  sureties,  being  free- 
holders resident  within  the  State,"  he  had  effectually 
done  his  duty.  The  creditor  had  all  the  security  re- 
quired by  the  statute.  Nothing  could  be  more  pro- 
per in  the  trial  of  the  issue  in  an  action  instituted 
against  the  sheriff,  than  for  him  to  give  the  very  terms 
of  the  statute  prescribing  his  duty  -  in  his  notice  in 
justification.  Such  justification  would  operate  in  a 
plea  in  bar. 

It  is  said  a  loss  is  to  be  suffisred  by  one  of  two  in- 
nocent persons,  the  sheriff  or  the  creditor  ;  an^  that 
in  an  equitable  view  it  will  be  unjust  for  the  latter  to 
sustain  it. 

I  am  not  prone  to  argue  from  the  hardships  which 
may  be  suffered  by  parties  in  the  determination  of  a 
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moot  point ;  but  in  reply  to  the  popular  harangue  of  Vd*ii 
the  plaintiff's  counsel,  it  may  be  inquired  if  it  is  not  Rice, 
equally  hard  upon  the  sheriff?  Compelled  by  the  sta-  -*— ~ 
tute,  and  even  the  constitution,  to  take  bail  of  a  cer- 

4 

tain  description  modified  by  the  statute,  for  the  liber- 
ties of  the  gaol  yard,  exposed  to  an  action  or  liable 
to  impeachment  if  he  refuses,  is  it  not  hard,  that 
when  he  has  strictly  observed  his  duty,  accepted  the 
bail  required  by  the  statute,  and  the  bail  should 
chance  to  be  unable  to  respond  the  judgment  ren- 
dered on  the  bond,  to  be  made  absolutely  liable  for 
aU  damages  ?  Suppose  a  sheriff  should  accept  the  ^ 
bail  required  by  the  statute,  and  the  week  afterwards 
the  bailor  should  become  bankrupt.  Has  the  sheriff 
in  such  case  any  power  to  secure  himself?  Could  he 
have  any  process  against  the  bankrupt  ?  Could  he 
again  close  his  prison  doors  upon  the  debtor,  and  de- 
mand new  bail  ?  Would  not  the  statute,  if  it  contem- 
plated  the  sheriff  as  liable  in  the  mode  and  to  the  ex- 
tent contended  for,  have  provided  some  process 
whereby  the  sheriff  might  secure  himself?  In  most 
governments  there  is  some  peculiar  indulgence 
shewn  to  their  public  officers,  and  in  all  govern- 
ments, when  they  can  shew  they  have  done  their 
duty  precisely  as  prescribed  by  the  Legislature,  the 
courts  of  law  will  protect  them. 

Marsh.  The  whole  matters  in  contest  rest  here. 
Are  the  facts  stated  in  the  notice  under  the  general 
issue,  such  as  could  have  been  well  pleaded  in  bar  ? 

It  ipay  be  determined  by  this  concise  view  of  the 
subject : 
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udaU  The  sheriff  accepted  Lysander  Richardson  as  a 

mice.  sufficient  surety  in  a  bail-bond  for  admitting  Seth 
"-■""""'  Emmons  to  the  liberties  of  the  gaol-yard.  The  bond 
has  been  assigned  to  the  creditor,  Samuel  UdalL  He 
has  commenced  a  suit,  and  recovered  judgment  on 
the  bond.  The  execution  has  been  delivered  to  the 
same  officer,  who  accepted  Richardson  as  bail,  and  he 
himself  has  returned  a  Tion  est  as  to  person  and  pro- 
perty. Is  it  legal  or  even  exj^edient,  that  the  same 
oftcer  should  now  be  permitted  to  say  in  justifica- 
tion, that  Lysander  Richardson  is  noiv  a  man  of  suf- 
ficient property  to  respond  the  judgment  ?  for  he  is 
certainly  precluded  by  his  return,  his  own  official  act, 
from  saying  to  the  contrary.  Could  the  sheriff  have 
well  pleaded  such  justification  in  bar  ? 

The  Chief  Judge  delivered  the  opinion  of  the 
Court. 

It  is  the  opinion  of  the  Court,  that  the  facts  prb- 
ferted  in  the  notice  under  the  generial  issue  cannot  be 
admitted  in  evidence  to  the  Jury. 

The  sheriff  is  compelled  by  the  statute  to  admit 
prisoners  committed  upon  execution  Ibunded  on  a 
proper  action  of  debt,  covenant,  contract  or  promise, 
to  the  liberties  of  the  gaol  yard,  taking  a  bond  with 
sufficient  surety  or  sureties,  being  freeholders  resi- 
dent vi'ithin  the  State,  with  certain  conditions  pre- 
scribed in  the  form  inserted  in  the  statute,  the  prin- 
cipal of  which  is,  that  the  prisoner  shall  not  depart 
the  liberties  of  the  gaol  yard,  unless  lawfully  dis- 
charged. If  an  escape  is  made,  the  statute  restricts 
the  creditor  from  bringing  any  suit  against  the  sheriff 
until  he  hath  applied  to  him  for  the  assignment  of 
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such  bond.     If  the  sheriff  assign  the  bond  to  the  ere-        udaii 
ditor,  he  must  institute  a  suit  upon  it  against  the  bailt        Rice. 
If  bail  proves  sufficient  to  respond  the  judgment,  no         " 
action  will  lie  against  the  sheriff.    None  is  necessary. 
But  if  insufficient,  the  action  then  lies  against  the 
^riff.     And  what  more  ample  proof  of  the  utter 
insufficiency  of  such  bail  can  be  expected  than  what 
is  found  in  the  return  of  non  est  by  the  same  sheriff 
made  on  the  execution  against  the  bail  ? 

To  say,  that  at  the  time  of  taking  the  bail,  the 
bailor  was  sufficient,  and  to  make  his  being  a  free- 
holder resident  within  the  State  at  the  time  of  the 
execution  of  the  bond,  a  criterion  of  his  sufficiency. 
Would  be  to  evade  the  statute.  The  sheriff  must  take 
such  bail  as  is  not  merely  sufficient  at  the  time  of 
executing  the  bond,  but  such  as  will  be  sufficient  to 
respond  the  judgment.  Even  if  the  bail  possessed 
ample  freehold,  subject  to  the  creditor's  execution, 
landed  estate  might  not  satisfy  the  creditor.  When 
he  imprisoned  the  original  debtor,  nothing  but  money 
would  satisfy  the  creditor  if  he  insisted  upon  it.  Hq  > 
might  perhaps  have  satisfied  his  original  execution 
by  levying  it  upon  lands.  He  preferred  imprisoning 
the  debtor  Emmons  in  order  to  obtain  the  money,  and 
he  has  an  equal  right  to  insist  upon  money  from  the 
bail. 

The  meaning  of  the  statute  is  plain.  The  sheriff 
shall  at  his  own  risk  take  such  bail  for  prisoners  ad- 
mitted to  the  liberties  of  the  gaol  yard,  as  in  case  of 
escape  shall  be  sufficient  to  satisfy  a  judgment  in  fa- 
vour of  the  creditor  in  money. 

29 
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udali  The  cause  went  to  the  Jury  merely  for  the 

Rice.        ment  of  damages,  which  the  Court  directed  the  Jury 
"  to  assess  upon  the  damages  and  costs  recovered  by 

the  plaintiff  in  his  former  suit  against  the  bail,  toge- 
ther with  the  officer's  fees  for  the  commitment  of  the 
bailor  upon  the  oHas  execution,  with  simple  interest. 

Charles  Marshy  for  plaintiff. 
JVathaniel  Chipman  and  T\tus  Hutchinson^  for  de- 
fendant. 


PRESENT, 

ENOCH  WOODBRIDGE,  CHef  Judge. 
NOAH  SMITHy  Masfant  Judge. 


Martha  Wentworth,  Appellant, 

agairisi 

John  Allen,  Appellee. 

•-TTie    concctor      EJECTMENT.    This  was  an  action  of  eject- 

of    a   proprie-  ... 

tort  ux  is  not  ment  wherein  the  plaintiff  demanded  seisin  and  pos- 

obliged,  in  his  .  ,  /in 

adTcrtisemcnt  scssiou  c»  a  Certain  tract  or  parcel  of  landj  lying  in 
nez  to  the  name  the  north-cast  comer  of  Stockbridge^  ffindsor  Coun- 
quen^propriei  ty>  Containing  five  hundred  acres,  which  tract  was 
ir^e^ssTo"  o"gina"y  granted  to  Benning  Wentworth,  late  Go- 
bis  riB4it    or  vcmor  of  New-HampsMre.  as  by  reference  to  the 

share,  but  may  r  ^  j  ^^ 

menUon  the  a-  charter  and  chart  of  Stockbridste,  may  more  fullv 

mount    of  the  i>    ^  j  j 

tax  on  each  right  generally ^  and  then  Insert  a  list  of  the  delinquents. 
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aiq)ear ;  the  same  land  being  devised  to  the  plaintiff    Wentwarth 
t>y  the  said  Benning  Wentworth;  but  the  defendant       AUen.  - 
entered  and  amoved,  &c«  ad  damnum.  — — — — 

Plea,  not  guilty.  Issue  joined,  and  put  to  the 
Jury. 

Plaintiff's  evidence. 

First.  Copy .  of  the  charter  of  Stockbru^e^  dated 
July  21, 1761. 

Secondly.  Copy  of  Benning  fFentworMs  will, 
dated  November  6,  1769,  probated  1770,  by  which 
he  devised  all  his  lands  to  the  plaintiff. 

Defence. 

The  defendant  offered  in  evidence  a  deed  from  the 
collector  of  a  proprietor's  tax,  conveying  to  him  the 
land  demanded,  and  stated  that  there  had  been  a  legal 
sale  of  said  land  for  the  non-payment  of  a  tax  assessed 
by  the  proprietors  of  Stockbridge  at  a  legal  meeting, 
and  moved  to  accompany  the  deed  widi  exhibits  of 
the  proceedings  of  the  proprietors. 

Daniel  Farrandy  for  the  plaintiff,  objected  to  the 
proceedings  of  the  proprietors  being  read  to  the  Jury; 
f(»r  that  it  appeared  by  the  charter,  that  the  land  in 
question  was  located,  or  rather  granted  in  severalty 
to  Benning  fFentworth^  the  devisor,  and  therefore  the 
land  not  being  held  in  common  with  the  other  pro- 
prietors, they  had  no  right  to  levy  a  tax  upon  it. 

Smith,  Judge.  I  am  for  excluding  the  proceed- 
ings of  the  proprietors.      I  conceive  they  had  no 
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Wcntworth     powcr  to  levy  a  tax  on  the  lands  demanded  in  the 


Allen.        declaration. 


<«Vi 


Chief  Judge.  I  am  for  admitting  the  proceedings 
of  the  proprietors  in  evidence.  Those  tracts  of  land 
which  by  the  New- Hampshire  charters  are  uniformly 
reserved  or  granted  to  Governor  fVetitworth,  though 
they  are  not  subject  to  an  after  division  by  the  pro- 
prietors,  have  ever  been  considered  by  this  Court  as 
amenable  to  the  assessment  of  proprietary  taxes. 

The  Court  being  divided,  the  evidence  was  ad- 
tiitted. 

The  defendant  now  proceeded  to  shew,  by  the  de- 
position  of  David  Russel^  keeper  of  a  land-office,  the 
publication  of  the  warrant  for  the  warning  for  the 
proprietors'  meeting.  By  the  same  deposition  it  ap- 
peared that  the  creditor  had  legally  advertised  the 
assessment  of  the  tax.  He  then  exhibited  a  fFindsar 
newspaper,  in  which  was  inserted  the  collector's  ad> 
vertisement  of  the  time  and  place  of  the  sale  of  lands 
of  delinquents  in  Stockbridge^  and  proved  by  the 
same  deposition  that  the  same  publication  had  been 
made  in  other  papers,  agreeably  to  the  directions  of 
the  statute. 

He  then  read  certified  copies  of  the  proprietors' 
records,  which  shewed  that  the  tax  had  been  regu*^ 
larly  assessed. 

He  then  offered  to  read  the  collector's  deed. 

Jacob  Smithj  for  the  plaintiff,  objected  to  this  deed 
going  to  the  Jury.     He  read  part  of  the  third  section 
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of  the  act  regulating  proprietors'  meetings,  passed    Wentvorth 
March  9th,  176? ;  "  And  in  case  any  part  of  such        Aikn. 
rate  shall  be  unpaid  thirty  days  after  the  last  time  of  ^i^^^T'staT 
such  publication,  it  shall  be  the  duty  of  such  coUec-  ^<**-  2-  p-  sir. 
tor  to  publish  in  the  papers,  and  for  the  time  before 
mentioned,  the  names  of  the  grantees  upon  whose 
right  default  of  payment  has  been  made,  and  the  sums 
due  thereon^ 

Mr.  Smith  said  that  he  grounded  his  objection  to 
the  deed  upon  the  irregularity  of  the  notice  given  to 
the  delinquent  proprietors  in  the  advertisement  ex- 
hibited. The  collector's  advertisement  for  sale 
should  have  set  forth  the  names  of  the  delinquent 
grantees  or  proprietors,  and  the  sum  assessed  on 
each  set  against  the  name  of  each,  that  each  one 
might  be  availed  of  the  sum  which  he  had  to  pay. 
lliat  the  collector  in  the  present  publication  had 
only  set  forth  the  amount  of  the  tax,  and  stated  ge- 
nerally that  it  had  not  b^een  paid  by  the  proprietors 
hereafter  mentioned,  and  then  inserted  a  list  of  their 
names  without  annexing  to  the  name  of  each  delin- 
quent the  specific  sum  assessed  upon  his  land. 

Sedper  Curiam*  In  a  proprietor's  tax  the  land  is 
assessed  by  equal  rights,  each  holding  by  his  tenure 
per  meum  et  tuum.  The  sum  to  be  paid  by  each  is 
therefore  equal,  and  there  is  not  that  necessity  of  an- 
nexing to  each  proprietor's  name  the  sum  assessed 
upon  his  share,  as  there  is  in  a  state,  county,  town  or 
parish  tax,  where  the  taxes  are  to  be  responded  by 
owners  of  land  held  in  severalty  and  in  unequal  quan- 
tities. It  is  sufficient  that  the  collector  states  ge- 
nerally in  his  advertisement  the  amount  of  the  snm 
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Wentworth    assessed  on  each  right  or  share,  and  then  mentions 
Allen.       the  delinquents'  names,  whose  'rigiits  or  shares  will 
■*— *-"*— ^  be  sold  unless  the  taxes  are  paid. 

Let  the  deed  be  read  to  the  Jury. 

The  plaintiff  had  leave  to  enter  a  nonsuit. 

Daniel  Farrand  and  Jacob  Smithy  for  plaintiff. 
-«— . J  lor  defendant. 


William  Rice,  Sheriff  of  Windsor  County, 

against 
John  Pollard  et  al.  Appellees. 

A  promise  PLAINTIFF  declared  in  plea  of  debt  on  bail- 
riff  to  a^dcbtor,  bond  made  and  executed  to  him  in  his  capacity  of 
b^rt^-Ts  of^  the  sheriff  by  the  defendants  for  the  admitting  Pollard  to 
rJ*et"ied"\^^^  the  liberties  of  the  gaol  yaixi.  Bond  in  the  usual 
him*'\mtu  *hc  *^^"^'  ^"d  escape  alleged, 
cutld  the^bTn^'*      ^^^^^  ^^  ^*^ya^?ft//w,  with  notice  by  the  defendants 

will  not  operate  under  the  Statute,  that  they  should  rely  in  their  de- 
ft defeasance  of  ^ 

the  bail-bond,  fencc  on  the  following  special  matter,  videlicet: 
principal  be         That  whcn  the  said  Pollard  was  so  imprisoned  as 
same  time  with  in  Said  declaration  set  forth,  and  before  said  Pollard 
the  bail.  committed  any  escape,  the  plaintiff  had  promised  the 

defendant  Pollard  that  in  case  of  his  escape  he  would 
not  prosecute  him  upon  the  bail-bond  until  he  had 
first  prosecuted  Seth  Emmons j  the  other  defendant. 
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Mcholas  Bayliesy  for  the  plaintiff,  objected  to  the        Rice 
facts  set  forth  in  the  defendaius'  notice  going  in  evi-    PoUaiti  et  ti. 
dence  to  the  Jury. 

We  consider  it  now  as  settled  by  a  recent  decision 
of  this  Court,  that  the  notice  to  be  given  under  the 
general  issue  provided  by  the  statute,  is  but  a  sum- 
mary mode  of  pleading  in  bar,  and  those  matters  ' 
which  may  be  demurred  to  in  a  plea  in.  bar  may  be 
dbjected  to  in  the  notice. 

The  whole  matters  set  forth  in  the  notice  are  ir- 
relevant, and  could  not  have  been  well  pleaded  in 
bar. 

For  there  is  no  consideration  to  the  promise  set 
forth  in  the  notice ;  and  if  there  had  been  a  considera- 
tion the  promise  could  not  defeat  the  bond. 

Shaw.  Rep.  p.  43.  Salk.  Rep.  vol.  2.  p.  573. 
•^yAjjT  V.  Scrimslww.  Term  Rep.  vol.  2.  p.  24. 
Heathcote  et  aL  v.  Crookshank$. 

Titus  Hutchinson^  for  defendants.  The  cases  cited 
do  not  apply.  In  the  cases  both  in  Shower  and  Sal- 
keldf  the  cause  of  action  had  arisen  at  the  time  of  the 
promise.  Here  was  no  action  which  had  accrued. 
No  action  had  or  could  accrue  to  Rice  until  Pollard 
had  escaped,  and  this  escape  was  the  consideration  of 
the  promise  set  forth  in  the  notice.  The  facts  in  the 
notice  traverse  the  declaration  in  the  most  substantial 
points.  We  concede  that  if  Pollard  had  broken  his 
bonds  by  escaping  from  prison  before  the  promise 
made,  it  would  have  been  null  and  void. 

Charles  Marshy  for  the  plaintiff.     I  apprehend  that 
the  statute  merely  gives  parties  the  liberty  of  giving 
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>? 


Rice        notice  of  any  matters  which  may  be  pleaded  specially 
Poiu  detai.    The  cxprcssion  of  the  statute  is  ^^  special  matters* 
'"'~'"~"'^*  We  say  these  matters  in  the  notice  could  not  have 

been  pleaded  specially. 

First.  Because  the  promise  set  forth  in  the  notice 
is  grounded  on  no  consideration. 

To  this  point  the  case  in  Salkeld^s  Reports^  Heath- 
cote  et  aL  V.  CrookshankSj  has  been  read. 

But  if  die  Court  can  get  over  the  want  of  consi- 
deration»  such  promise,  say  the  authorities,  is  no  de- 
feasance of  a  bond.  It  could  not  therefore  be  plead- 
ed in  bar. 

Whether  such  promise  is  made  before  or  after  the 
action  accrued,  is  immaterial.  The  very  facts  stated 
in  the  notice  shew  that  there  was  no  release.  Bice 
told  the  defendant  Pollard^  that  if  he  escaped  he 
would  not  prosecute  him  on  the  bond  until  he  had 
first  prosecuted  Emmons. 

If  the  subject      Sm  I T  H,  Judgc.     I  am  agaiust  the  admission  of  the 

matterofasu-  r         ,    •        i.  •  e«  .  . 

tute  notice  un-  matters  profertcd  in  the  notice,  i^xception  to  the 
issue  a>uid^not  evidence  under  the  notice  can  be  the  only  consistent 
pieiuiedlln  bv,  modc  to  avoid  such  impertinent  matter.  The  de- 
inay  be^voWe^  fcndaut  cau  givc  notice  only  of  such  q)ecial  matters 
on  trial  by  pa-  ^  would  prevail  in  bar,  not  such  as  would  be  de- 

rol  demurrer  to  *^ 

the  evidence  of-  murrablc.     The  matters  in  the  notice,  if  pleaded  in 

fered  in  support 

of  it.  bar,  would  be  clearly  demurrable. 

Chief  Judge.    I  am  of  tho^  same  opinion. 

Verdict  for  the  plaint  iC 

C/iarles  Marsh  and  Nicholas  Baylies^  for  plaintiff. 
Titus  Hutchinson^  for  defendant. 
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FRESENT, 

EM)CH  WOODBRIDGE^  Chief  Judge. 
LOTT  HALLj     f    .    . 
imAH  SMITH  J  5  ^* 


Solomon  Waddahs,  Appellant, 

against 
Frederick  Burnham,  Appellee. 

PLAINTIFF  declared  in  debt,  that  the  defendant  To  plead  sere- 

!•!  1  oa..«i«.i  '^^     distinct 

render  to  hun  the  several  sums  of  37  dols.  42  cts.  facts,  aii  tend. 
6  dots.  55  cts.  and  27  dels.  42  cts.  making  in  the  fe^,^  ^7  no 
whole  71  dols,  39  cts.  for  several  judgments  reco-  pSISin^  "* 
vered  by  the  plaintiff  at  the  Court  of  Common  Pleas 
holden  at  Litchfield^  witUn  and  for  the  County  of 
Litchfield  and  State  of  Connecticut^  on  the  fourth 
Tuesday  of  Marchj  1798 ;  which  judgments  are  in 
full  force,  and  in  no  part  satisfied.     Profert  made  of 
&e  record  of  the  Court  in  Connecticut* 

The  defendant  craved  oyer  of  the  records ;  which  <n  a  plea  in  bar 
bdng  mid  to  him,  it  appeared,  tliat  Bumham  was  set  ^p!£^£ 
forth  as  being  of  Pomfret^  in  the  County  of  fTindsor  cetsaVv  toaver^ 
and  State  of  Fermont.  Zln,  ^^  J"^^: 

Defendant  then  pleads  in  bar;  because  he  says,  ^l^'^tbe'/e* 
that  the  said  Solomon  fTaddams,  at  Goshen^  in  the  ^^'' 
County  of  Litchfield  and  State  oi  Connecticut^  on  the 
524th  of  Aprilj  1797,  purcliased  out  the  two  writs 
upon  which  the  judgments  in  the  plaintiff's  declara* 
tion  mentioned  were  rendered,  signed  by  Adino  Hall^ 
Justice  of  the  Peace,  which  writs  were  naade  returna- 

30 
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Waddanui     ble  at  and  before  the  County  Court  then  next  to  be 
Furnh  .m.      holdcn  in  Litchfield^  within,  &c,  on  the  third  Tuesday 

of  September  then  next,  which  writs  were  brought 

for  the  recovery  of  damages  for  the  non-performanc^e 
of  certain  promises  therein  alleged ;  and  afterwards, 
on  the  25th  of  Aprils  in  the  year  aforesaid,  the  said 
Solomon  fTaddamSy  by  Timothy  Buefy  a  pretended 
constable  of  said  Goshen,  caused  each  of  said  writs 
to  be  served  by  attaching  on  each  an  old  chair,  which 
were  tunied  out  by  the  said  Solomon  Waddams,  at 
his  the  said  Solomon's  dwelling-house  in  said  Goshen, 
as  the  property  of  the  said  Frederick  Bumham,  and 
left  copies  of  the  said  writs  at  the  dwelling-house  of 
the  said  Solomon  Wiaddams. 

f  And  the  said  Frederick  Bumham  further  says,  that 
at  the  time  of  the  pretended  service  of  the  said  writs, 
and  for  a  long  time  before,  viz;  for  the  term  of  twenty 
years  next  preceding  the  time  of  the  pretended  ser* 
vice  of  said  writs,  he  lived  and  resided  in  the  town  rf 
Fomfret,  in  the  County  of  Windsor  and  State  of  Ver- 
fnonty  and  not  in  any  part  of  the  State  of  Connectieui. 
That  the  said  chairs  pretended  to  have  been  attached 
on  said  writs  and  turned  out  by  the  said  So&mon 
Waddams  as  aforesaid,  were  not,  at  the  time  of  said 
pretended  attachment,  nor  were  they  ever  the  pro* 
perty  of  him  the  said  Frederick,  nor  had  he  at  that  tim* 
any  property  of  any  description  in  the  said  State  of 
Connecticut.  Et  hoc  est  paratus  verificare.  Where- 
fore,  &c.  ♦ 

To  this  plea  the  plaintiff  demurred,  and  for  causes 
of  demurrer  set  down  the  following,  viz. 

First.  That  the  siadd  plea  is  double*  aHe^ng  twd 
separate  and  distinct  facts,  having  no  legal  condCG^ 
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^&n ;  ioft  that  the  said  plea  alleges,  that  the  said  I^e-     Waddams 
defteky  at  the  time  ctf  the  service  of  the  said  writs,  was     BurnhMn. 
not  an  inhabitant  of  the  State  of  CamecHcutj  but  re-    " 
adent  in  Pomfretj  ff^incbaf  County,  State  of  Fer* 
mont.   And  it  also  alleges,  that  the  propeity  attached 
was  not  the  estate  of  the  said  Frederick  Buimham*. 

Secondly.  It  does  not  appear  by  said  plea,  but 
that  the  said  writs  were  served  conformably  to  the 
laws  of  the  State  in  which  said  judgments  were  ren^ 
dered,  or  but  that  the  Court  of  Common  Pleas  in 
the  State  of  Connecticut  had  jurisdiction  of  said 
eause* 

Thirdly*  The  said  plea  is  hypothetical,  uncertaini 
and  without  legal  form« 

Joinder  in  demuiten 

Daniel  Bueky  for  the  demurrants  This  plea  in 
bar  is  double*  Here  are  two  issues  tendered  in  the 
same  plea* 

tl  A  t  ir,  Judge*  According  to  my  cehception  of  the 
law,  that  duplicity  in  pleading  which  the  law  is  said 
to  abhor,  exists  when  separate  and  distinct  matters, 
which  would  constitute  distinct  defences,  are  plead* 
ed*  But  when  ever  so  many  facts  are  combined  in 
tiie  same  plea,  all  gding  to  prove  one  defence,  there 
is  no  departure  in  pleading* 

In  this  case  the  two  facts  set  forth  in  the  plea  in 
bar  go  to  shew  that  thdCourt  in  Connecticut  had  no 
jurisdiction  of  the  causes  in  which  the  several  judg* 
ments  declared  upon  were  rendered ;  and  this  is  one 
entire  defence,  and  no  duplicity  in  pleading'* 
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WftdfUmt  Chief  Judge.  It  is  true,  duress  and  acccMxl  and  8a< 
Burnham.  tisfkction  cannot  be  joined  in  the  same  plea ;  but  even 
■  ^  this  dictum  of  the  book  shews,  that  accord  and  satis^ 
faction,  distinct  facts,  may  be  coupled  in  the  same 
plea,  both  going  to  make  one  entire  defence,  which 
would  avoid  the  action.  There  is  in  such  case  no  de- 
parture,  and  I  can  conceive  none  here. 

Buck.  We  shall  now  endeavour  to  shew,  that  the 
two  facts  in  die  plea  in  bar  are  not  connected;  and 
therefore,  with  deference  to  the  opini<m  of  the  Court, 
this  present  plea  is  not  within  the  doctrine  laid  down 
by  the  bench. 

If  we  should  have  carved  an  issue  to  the  facts 
pleaded  in  bar,  could  we  have  coupled  the  facts  of 
the  defendant's  being  resident  in  Fermonty  and  his 
having  no  interest  in  the  property  attached,  in  the 
same  issue  ?  Would  there  not  have  been  duplicity 
in  our  traverse.  In  legal  acceptation,  accord  and  sa« 
tisfaction  are  but  one  fact,  that  the  party  has  agreed 
to  accept  a  sum  in  discharge  of  his  demand,  and  is 
satisfied  with  it.  In  truths  it  is  the  simple  fact  of  sa* 
tisfaction  that  is  alone  pleaded,  and  relied  upon  in  the 
plea.  The  accord  is  mentioned  only  as  the  induce^- 
ment  to  it,  and  never  can  be  pleaded  safely  alone. 
Bae,  Ahr.TiiLi  Therefore  the  elementary  \Wters  say,  that  accord  is 
^*  *^'  an  agreement  between  two  persons  at  least  to  give  or 

accept  something  in  satisfaction  of  a  trespass,  &c« 
done  by  one  to  the  other.  This  agreement,  when 
executed,  may  be  pleaded  in  bar  to  an  action  for  the 
trespass ;  for  in  all  personal  injuries,  the  law  gives 
damages  as  ah  equivalent,  and  when  the  party  accepts 
of  an  equivalent  there  is  no  injury  or  cause  of  coni- 
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plaiikt,  and  therefore  piMent  satisfaction  is  a  gbod  WadOtam 
pfea^  But  if  the  wrong  doer  only  promise  a  future  Burnhun. 
satisfaction,  the  injury  continues  until  satidaction  is  _ 

actually  made,  and  consequently  there  is  a  cause  of 
complaint  in  being,  and  if  the  trespass  were  barred  by 
^s  plea,  the  plaintiff  could  have  no  remedy  for  a 
future  satisfaction ;  for  that  supposes  the  injury  to 
have  continuance. 

But  we  shall  rely  principally  upon  our  second  ex- 
ception :  that  it  does  not  appear  but  that  the  two  writs 
were  served  conformably  to  the  laws  of  the  State  in 
whid)  the  judgment  was  rendered,  or  but  that  the 
Court  in  Connecticut  had  legal  jurisdiction  of  the 


Certainly  the  law  on  this  subject  has  been  settled 
beyond  controversy.  In  a  plea  in  bar  to  a  debt  on  a 
foreign  judgment,  it  is  necessary  to  set  forth  the  laws 
of  the  country  wherein  such  judgment  was  rendered, 
that  the  Court  may  determine  whether  the  judgment 
has  been  legally  obtained.  The  case  of  Mostyn  v« 
Fabrigas^  Cowp.  Rep.  p.  161.  goes  the  full  length  to 
shew  the  high  respect  the  English  Courts  entertain 
for  foreign  judgments.  It  is  repeatedly  said,  in  this 
celebrated  case,  that  the  laws  of  a  foreign  country 
must  be  pleaded. 

Chief  Judge.  It  is  a  point  settled,  that  when  debt 
is  lMX>ught  upon  a  foreign  judgment  rendered  by  de^ 
fault  J  the  Court  will  go  into  the  consideration  of  such 
judgment ;  and,  if  it  appears  such  judgment  was  sur- 
reptitiously obtained,  they  will  not  render  judgment 
upon  it. 
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WUitm  Suck.  There  is  another  view  of  tibe  sul^ect:  if 
BucDhftm.  $be  two  Stated  facts  are  trae,  and  may  be  embraced 
-  in  one  plea,  yet  they  cannot  be  tabm  advantage  of  in 
a  plea  inbar  to  an  actkua  of  debt  oi»  judgmeat  m  thif 
Court,  or  even  in  that  in  Omnecticui*  When  ^ 
actions  upon  which  our  judglbenta  s^re  predkaCefl 
vere  oiteted  in  the  Court  of  Common  Plei»  in  Qm- 

m 

necticut^  insufficient  services  might  have  been  pleaded 
in  abatement  there,  or  might  have  been  cured  by 
personal  appearance  of  the  party  in  Court,  and  im« 
parlance,  and  certainly  want  of  service  of  the  original 
writ  would  have  been  the  subject  of  error*  But  the 
writ  of  error  must  have  been  brought  in  Connecticut^ 
This  Court  would  not  reverse  a  judgment  rendened 
in  another  State  by  writ  of  error. 


Tttm  Sktcfmson^  contra.  Here  are  three  except* 
(tons  in  demurrer  to  the  plea  m  bar.  The  first  has 
been  overruled  by  die  Court,  the  last  has  been  aban* 
doned  by  the  counsel. 

As  to  the  second,  which  states  in  substance  the 
necessity  of  shewing  in  the  plea  in  bar,  that  the  fiuita 
stated  therein  are  against  the  laws  of  Canneeticutj 

We  reply,  that  we  cannot  find  a  dictum  in  the  books 
in  point,  but  many  passages  to  induce  us  to  believe  it 
is  not  necessary.  The  case  cited  from  Cowper^s  Re* 
parti  merely  shews,  that  the  Courts  in  Englani  will 
take  notice  of  foreign  laws,  so  far  as  to  consider  them 
operative  in  relation  to  contracts  made  under  thosEi^ 
and  that  the  Court  must  assist  the  Jury  in  deter^ 
mining  what  such  f(»eign  laws  are.  The  whole 
opinion  of  the  Judge  goes  only  to  shew,  -that  the 
King's  Bench  will  inquire  into  the  jurisdiction  of 
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minor  and  imi^ppe&iit  Couits,  pertsdidng  to  Ae  em^ 
pire ;  as  in  the  case  of  the  steward  of  a  college^  triiicli 
tt^  fituf  ki  ^  saAie  authority* 

If  k  be  necessar}'  to  plead  the  laws  of  CmneaHeuty 
this  fetiows,  that  we  must  plead  law  and  feet  in  onf^ 
pl^  which  would  be  &tal. 

J.  HAtch  Hubbardy  against  the  demurrer.  Th^ 
oftly  question  not  abandcmed  or  overruled  is,  whether 
it  is  necessary  to  bring  the  law  of  the  State  of  Con- 
tiecUcut  upon  the  record  in  our  plea  in  bar. 

We  say  the  gentleman  has  not  and  cannot  shew 
any  ease  decided,  or  the  dictum  of  a  smgle  Judge, 
that  it  is  necessary  to  plead  a  foreign  law.  England 
IS  a  great  commercial  country,  and  frequent  arc  tiie 
actions  tried  in  the  EngSsh  courts  of  law  upon  con- 
tracts  made  in  various  foreign  countries.  The  books 
abundantly  shew,  that  upon  the  trial  of  such  actions 
the  laws  and  customs  of  the  several  countries  where 
such  contracts  have  been  made  are  allowed  to  be 
6hewn  in  evidence,  and  to  regulate  the  decisions  of 
the  Courts  on  such  contracts.  But  are  those  laws 
and  customs  ever  pleaded,  or  spread  on  the  record? 

In  our  plea  in  bar,  we  offer  to  verify  certain  facts, 
which,  if  true,  are  sufficient  to  shew  that  our  plea  is 
good*  If  the  verbal  statement  we  have  given  of  the 
laws  of  Connecticut  be  correct,  which  does  not  seem 
to  be  denied,  and  we  had  set  it  forth  in  our  plea  in 
bar,  the  same  gentleman  would  have  demurred,  and 
^ffieged,  that  we  had  made  in  lieu  of  a  double,  a  treble 
plea;  two  of  facts,  and  one  of  law:  for  certamjy  if  the 
law  of  Connecticut  had  been  ^read  on  the  record,  it 
would  have  been  an  issuable  point,  and  the  Jury 


240  WINDSOR  COUNTY, 

Waddtmt     whose  |>rovmGe  it  is  to  try  facts  would  have  had  to 

Bonrhaiii.     try'law. 
"''~~"-—      It  is  said,  that  in  the  case  of  Mastyn  and  PiAfign 

it  is  repeatedly  laid  down, .  that  a  foreign  law  should 
be  pleaded.  This  is  certainly  a  mistake.  By  recur- 
ring to  the  report  the  contrary  will  appean  The  mat- 
ter there  insisted  upon  by  the  counsel  for  FabrigM 
is,  that  if  Mostyn  was  that  sacred  person  as  Governor 
or  Judge,  he  ought  to  have  pleaded  it.  It  appears, 
from  all  the  arguments  and  points  in  this  important 
case,  that  no  one  of  the  learned  counsel  ever  main- 
tained that  Mostyn  ought  to  have  pleaded  the  laws 
ofMmorca* 

« 

£uck.  It  appears  that  Mostyn  pleaded  that  what 
he  did  was  in  pursuance  of  the  laws  of  Minorca.  In 
the  present  plea  in  bar  there  is  no  allusion  to  any  law 
whatsoever. 

Hall,  Judge,  to  the  defendant's  counsel.  The 
plaintiflf  says,  that  you  have  not  stated  in  the  plea  in 
bar,  that  the  facts  therein  relied  upon  are  contrary 
to  or  have  any  connection  with  the  laws  of  Connec* 
ticut. 

i 

Hubbard.  If  we  have  stated  the  necessary  &cts,  it 
is  not  incumbent  on  us  to  state  the  law.  We  consi- 
der the  law  as  resulting  from  those  facts. 

We  can  shew  the  case  of  the  Duchess  of  SuffoU^^ 
will,  tried  both  in  France  and  England.  The  ioreiga 
law  was  not  pleaded  in  that  case.  In  no  case  has  the 
law  of  a  foreign  country  been  pleaded. 
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Haljl,  Jq^^*    In  a  plea  in  bar  to  debt  upon  a  fo-     waddam» 
reign  judgment,  I  hold  it  necessary  to  aver  at  least     Burnham. 

that  the  judgment  was  obtained  against  the  law  of  the 

country  where  such  judgment  was  rendered.  The 
fiw^ts  disclosed  in  the  present  plea  are  not  averred  to 
be  against  any  law. 

Chief  Judge.    I  am  in  opinion  with  Judge  Hall, 
SyiTH,  Judge.     I  am  not  settled  in  my  opinion. 

Plea  in  bar  insufficient    Hespondeas  ouster 
awarded. 

Daniel  Buck^  for  the  plaintiff. 
TUus  Hutchinson  and  J.  Hatch  Hubbard^  for  de- 
fendant. 


Selectmen  of  Windsor 

against 

Stephen  Jacob,  Esquire. 

SUMMON  Stephen  Jacob  to  answer  unto  fTiliiam  a  deputy  she- 
Hunter  et  al  selectmen  and  overseers  of  the  poor  of  "iJ^li^f  *?  *"a 
the  town  of  PFindsoTy  &c.  ^^^foJ^  Ss- 

Plea  in  abatement:   For  that  the  action  is  brought  q»i»J«fied  from 

^       servincf  a  pro- 

by  the  plaintiffs  for  the  benefit  and  behalf  of  the  in-  cess  by  sum- 

i_   i_  •  PI  n    rwT"     T  t     t  .      .     n^ons  in  favour 

habitants  of  the  town  of  frtndsory  and  the  writ  is  of  the  corpora. 
served  by  Stephen  Conant^  deputy^sheriff,  who  is  an    ^ 

31 
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Selectmen     inhabitant  of  the  town,  whereas  the  writ  oug^t  t* 
Jacob.       have  been  served  by  some  disinterested  omcer. 


Vermont  Stat 
fOl  4.  p.  61. 


Jacob  Smithy  for  the  defendant.  By  the  24th  sec- 
tion of  the  judiciary  act  it  is  provided,  "  that  eveiy 
writ  and  process  issued  as  aforesaid,  shall  be  directed 
to  the  sherlfFy  his  deputy,  or  some  constable  of  the 
town  where  the  service  is  to  be  made ;  except  where 
both  sheriff  and  constable  are  parties  or  interested^  in 
which  case  the  writ  ot  process  may  be  directed  to, 
and  the  service  made  by  the  high  bailiff,  or  any  dis- 
interested constable  within  the  County,  who  shaD  be 
therein  named.  And  in  case  no  such  sheriff,  deputy- 
sheriff,  or  other  officer  as  aforesaid,  can  be  seasonably 
had,  the  writ  or  process  may,  by  the  authority  issuing 
the  same,  be  directed  to  an  indifferent  person  being 
named." 

We  contend  that  the  sheriff's  deputy  serving  this 
writ  is  so  far  interested  in  the  event  of  the  suit,  that 
he  was  incapable  in  law  of  doing  the  service.  The 
judgment  recovered  in  this  action  will  eniu^  to  the 
treasury  of  the  town  of  which  he  is  an  inhabitant, 
and  if  the  suit  fails,  a  proportion  of  the  costs  is  to  be 
responded  by  a  tax  levied  on  his  person  and  property. 
This  interest  is  direct ;  and  if  not  direct,  such  an  in* 
terest  as  in  analogous  cases  excludes  a  person  thus 
situated  from  testifying ;  for  to  discover  the  extent  of 
the  meaning  of  the  word  "  interestedy^^  as  used  in  the 
law,  we  must  apply  ourselves  to  the  decisicms  in  qther 
instances,  where  the  term  is  mentioned.    ^ 

In  an  action  against  the  hundred  upon  the  statute 
of  fFilton^  the  hundredor  by  common  law  could  OOt 
be  a  witness. 


■MH 
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So  on  an  indictment  against  a  County  for  not  re> ,    selectmen 
pairing  ajbridge,  an  inhabitant  of  the  County  cannot       juc^b. 
be  a  witness.  ^ 

Indeed  it  has  been  uniformly  ruled  in  this  Court, 
tfiat  in  an  action  against  a  town  for  damage  occasion- 
ed by  the  want  of  repair  of  any  highway  or  public 
bridge  upon  our  act  for  regulating  highways,  Sec.  the  Vermom  sut 
inhabitants  cannot  be  admitted  to  testify,  because  ^^  '^' 
they  are  interested.  Is  not  the  interest  here  the 
same  ?  The  law  does  not  specify  to  what  amount  the 
sheriff's  interest  shall  be,  but  incapacitates  him  from 
the  service  of  a  writ  where  he  is  any  wise  interested. 

In  pursuance  of  this  honourable  delicacy  in  the  Le- 
gislature to  keep  all  the  streams  of  justice  pure,  the 
act  designates  other  oiEcers,  to  wit,  the  high  bailiff, 
or  any  disinterested  constable  within  the  County ;  and 
if  neither  of  these  can  be  readily  procured,  to  avoid 
the  impure  services  of  an  interested  officer,  the  ma- 
gistrate signing  the  writ  is  empowered  to  direct  the 
service  to  be  done  by  any  indifferent  person. 

Amasa  PainCy  for  the  plaintiffs.    *We  consider  the  ' 
interest  of  the  officer  serving  this  process,  if  any,  to 
be  so  trivial,  that  it  may  be  classed  among  the  de  mi* 
mmis  of  the  law. 

Anciently,  it  is  true,  a  hundredor  in  an  action 
upon  the  statute  of  Wiltotiy  was  not  admitted  to  tes- 
tify ;  but  this  over-rigid  juridical  practice  has  been 
long  since  done  away  by  the  statute  of  George  II. 
chap.  16. 

It  was  never  decided,  only  doubted^  whether  an  in- 
habitant of  a  County  could  not  be  a  witness  on  an 
indictment  for  not  repairing  a  bridge. 
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Selectmen         The  truth  is,  the  best  systematic  writers  inform 

jaJob.    '  us,  "  that  no  general  rule  can  be  laid  down,  but  that 

'"  every  case  must  stand  on  its  own  particular  circum* 

stances,  whether  the  interest  be  of  that  nature,  or  so 

considerable  as  by  presumption  to  produce  partiality 

in  the  witness."  Bac.  Abr.  voL  2.  p.  589. 

Eut  how  do  the  decisions  respecting  the  compe- 
tency of  witnesses  apply  in  this  case  ? 

Is  there  not  a  wide  diiference  in  the  caution  to  be 
observed  by  the  Court  in  the  admission  of  a  witness, 
whose  interest,  however  remote,  or  whose  prejudices^ 
imbibed  by  living  in  the  litigating  corporation,  might 
imperceptibly  to  himself  bias  him  to  give  a  colouring 
to  his  testimony,  and  the  caution  to  be  observed  by 
the  Court  respecting  an  officer  doing  a  mere  minis- 
terial act. 

If  the  process  had  been  by  attachment,  it  might 
possibly  be  said  to  be  unsafe  to  put  the  person  or 
property  of  the  defendant  under  the  control  of  an  in- 
habitant  of  the  corporation :  but  here  the  service  was 
by  summons. 

Smith.  We  consider  the  rules  of  law  respecting 
the  competency  of  witnesses  as  relative  to  their  in- 
terest in  the  success  of  a  cause,  to  apply  forcibly 
for  the  purpose  to  which  they  were  cited,  which  is 
merely  to  shew  the  quantum  of  interest  which  the 
law  regards ;  and  we  Icam  that  the  law  notices  an  in- 
terest in  action  upon  the  statute  of  WUton^  much 
more  remote  than  that  now  in  question.  The  officer 
in  the  present  case  is  a  man  of  property,  and  renders 
a  considerable  tax  to  the  corporation :  but  it  is  laid 
down  in  the  books,  that  though  the  hundredor  be 
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poor»  and  pays  no  taxes  or  parish  duties,  he  shall  still     Seiectmeo 
be  excluded,  for  when  the  money  comes  to  be  levied       jftcob. 
he  may  be  worth  something*  — — — 

It  is  objected,  that  the  common  law  practice  under 
this  statute  has  been  done  away  by  the  statute  of 
George  II.  c.  16.  A  question  of  magnitude  might 
here  arise,  how  far  the  common  law  brought  by  our 
English  ancestors  into  thid  country,  can  be  controlled 
by  a  British  statute,  passed  more  than  a  century  after 
their  emigration.  If  this  be  the  case,  the  British 
Parliament  have,  notwithstanding  our  declaration  of 
independence,  a  power  to  alter  our  common  law  at 
will.  The  act  of  our  Legislature  adopts  the  common 
and  not  the  statute  laws  of  England, 

It  is  further  objected,  that  the  officer's  interest 
cannot  have  so  prejudicial  an  effect  as  in  the  case  of 
a  witness.  We  reply,  that  the  legislative  will  must 
decide  this.  The  statute  must  govern ;  and  it  is  ma- 
nifest, from  an  investigation  of  it,  that  it  pins  the 
sheriff's  incapacity  upon  his  interest^  and  that  it 
draws  no  distinction  between  a  greater  and  smaller 
measure  of  interest.  -  The  expression  respecting  she- 
riff's incapacity  is,  "  are  parties  or  interested^^  in  the 
first  link  of  the  copula,  **  are  parties^'*  meant  to  de- 
signate a  chief,  principal,  personal  interest;  and  if 
the  statute  had  stopped  here,  tlie  construction  con- 
tended for  by  our  opponents  would  have  been  cor- 
rect ;  but  by  the  addition  of  the  word  "  intercstedy^ 
the  statute  includes  all  interest,  however  remote. 
Further,  "  where  both  sheriff  and  constable  are  parties 
er  interested,"  seem  to  contemplate  this  very  case. 

The  provision  for  some  "  disinterested  constable 
within  the  County ^'^  obviously  implies,  that  all  the 
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Selectmen     Constables  within  the  Coun^  may  be   interested, 

jaLb.       which  would  be  the  case  if  an  action  should  be  insti- 

'  '    ^    '         tuted  against  the  County.    This  would  implicate  in 

interest  the  sheriff  and  high  bailiff,  and  their  respec- 
tive departments  with  all  the  inhabitants  of  the  Coun- 
ty. Now  if  the  Legislature  considered  that  there  is 
some  -  existing  remote  interest  in  the  officers  of  the 
^oxmty  and  of  its  several  towns,  which  would  not 
incapacitate  them  from  serving  process  against  the 
County,  why  did  they  provide,  that  in  case  these  offi- 
cers were  interested,  the  writ  should  be  served  bjr 
9ome  indifferent  person. 

Per  Curiam*  The  Court  cannot  perceive  the  ana- 
logy between  the  interest  which  will  exclude  a  per- 
son from  testifying,  and  that  which  will  incapacitate 
an  officer  from  serving  process.  The  interest  of  the 
officer  seems  so  remote,  that  it  could  not  disqualify 
him  from  serving  the  writ; 

Judgment  that  writ  does  not  abate. 

Amasa  Paine  and  J.  H.  Hubbard^  for  plaintiffs. 
Jacob  Smithy  for  defendant.. 
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FiNNicK  and  Matson, 

Administrators  on  the  estate  of  Daniel  GiijcANy 

deceased,  intestate. 


THIS  was  an  action  of  assumpsit  to  recover  the   The  aamints- 

^     o  _^  •  ^»  J  tpator   on    the 

tmount  of  a  certain  execution  and  extra  costs.  estate  of  an  in- 

General  issue  pleaded,  and  trial  by  the  Jury.  J^  sill w"*w« 

insanity  in  evi- 
dence in  avoid- 

Jacob  Smith,  for  the  plaintiff,  stated,  that  Oiligrt  J^^of»»i»con. 
•tod  Boot  were  prisoners  for  debt  in  Orange  County 
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gaol ;  that  during  their  close  confinement  they  pro* 
duced  a  memorandum  in  writing  signed  by  the  in- 
testate Daniel  Gtlman^  by  which  he  promised  to  in- 
demnify any  person  who  would  become  bail  for 
these  prisoners  for  the  liberties  of  the  gaol  yard ;  that 
relying  upon  the  promise  in  the  memorandum,  the 
plaintiff  executed  the  bail-bond;  Gilbert  and  Root 
departed  the  liberties  of  the  prison ;  suit  was  com- 
menced on  the  bail-bond,  judgment  rendered  and 
execution  issued  against  the  plaintiff,  which  he  had 
satisfied  at  great  cost  and  expense. 


Daniel  Buck  J  for  the  administrator,  conceded  a  re- 
gular judgment  against  Gilbert  and  Rooty  and  that 
tlicy  were  prisoners  legally  committed  to  the  Orange 
County  gaol ;  that  the  memorandum  was  signed  'by 
Gilman,  had  been  exhibited  by  the  prisoners  to  La- 
zellj  the  plaintifi";  that  the  plaintiff  had  become  bail 
for  Gilbert  and  Rooty  for  the  liberties  of  the  prison ; 
that  the  prisoners  had  departed  the  liberties,  the  bail- 
bond  had  been  prosecuted,  and  that  the  plaintiff  had 
satisfied  the  judgment.  But  he  stated,  that  at  the 
time  of  making  tlie  memorandum,  Gilbert^  the  intes- 
tate,  was  non  compos^  and  offered  to  produce  wit- 
nesses to  prove  it. 


Charles  Marshy  for  the  plaintiff,  objected  to  the 
admission  of  the  witnesses,  insisting  that  by  law  no 
man  was  allowed  to  stultify  himself,  and  read  Powell 
on  Contracts y  pages  14.  and  17.  and  said  he  saw  no 
distinction  between  a  person^s  being  disallowed  to 
stultify  himself,  and  his  administrators  being  estop- 
ped.   He  observed,  that  the  law  had  not  pointed  o|}t 
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the  degree  of  insanity,  9i>d  argi^ed  the  injury  that 
WQuld  arise  from  a  persom's  possessing  the  ppwer 
to  stultify  himself,  or  anticipating  that  his  heir  or  ad- 
inimstratoir  may  have  the  power  to  avoid  his  con- 
tracts* The  admission  of  evidence  to  shew  the  insa- 
nity of  the  intestate,  would  operate  with  peculiar  se- 
verity upon  his  dient ;  for  admitti^ig  the  insanity  of 
QUmaay  it  bad  not  been  even  suggested  that  the 
plaintiff  was  privy  to  it,  or  particeps  in  any  imposi- 
tion upon  the  intestate. 

JEhtck  cited  Blacksttmc^s  Commentaries^  Bellas  Phu 
hdelphia  edition,  1771,  vol.  2.  p.  291,  292.  by  which 
he  said  it  appeared,  that  although  the  doctrine,  that  a 
man  shall  not  be  allowed  to  stultify  himself,  is  recog- 
nised as  anciently  holden,  yet  it  was  allowed  to  be 
founded  on  ^'  loose  authorities ;"  and  although  it  had 
been  handed  down  as  settled  law  from  the  time  of 
Henry  VI.  yet  **  later  opinions,  feeling  the  inconve- 
nience, have  in  many  points  endeavoured  to  restrain 
it."  But  Judge  Blackstone  saiySf  that  ^^  clearh/thc 
next  heir  or  other  person  interested,  may,  after  the 
death  of  the  idiot  or  non  compos^  take  advantage  of 
his  incapacity,  and  avoid  the  grant." 

I)e  al^o  proceeded  to  read  sundry  passages  from 
Powell  on  Contracts  J  observing  that  his  opponent  h^d 
prbled  the  text ;  but  was  interrupted  by 
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.V. 

Pinnick  ai^d 
Matson. 


The  Chief  Justice^  I'oo  much  time  should  not 
be  consumed  by  counsel  in  arguing  pointe  ^o  clear 
.and  sdjnepe^tedly  decided.  It  has  been  ruled  by  this 
Court,  that  even  where  a  person  was  made  dri^nken, 
and  enticed  to  sign  a  promissory  note,  he  was  after- , 
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wards  permitted  to  give  evidence  of  the  fact,  and 
thus  avoided  it.  The  English  authorities  go  no  fur* 
ther  than  to  estop  a  person  from  stultifying  Aimse^ 
The  rule  is  never  extenaed  to  the  heirs,  executors  or 
administrators. 


Smith,  Judge,  concurred  in  opinion  "mth  the 
Chief  Judge;  and  witnesses  to  jMrove  the  insanity  of 
the  intestate  at  the  time  of  signing  the  memorandum, 
were  admitted* 

Verdict  for  the  defendant. 

Charles  Marshy  for  the  plaintiff. 
Daniel  Bucky  for  the  defendant. 


ImEMUEl  Orcutt,  exdem.  Joshua  Warn£R, 

against 
Jonathan  Carpenter,  Tenant. 


If  a  petit  Juror 
is  qualified  by 
being    a    free- 
holder when 
put  into  the    • 
town  jury-boXi 
his    a'vesting 
himself  of  his 
freehold  before 
di'Awn  and  sum- 
moned   ci^inot 
be  taicen  advan- 
tage   of    after 
verdict,    but 
should    have 
been    objected 
iochali^gc 


MOTION  for  new  trial.  Verdict  for  defendant 
in  ejectment. 

And  now,  after  verdict,  and  before  judgment  had 
and  rendered  thereon,  the  plaintiff  in  said  action 
comes  and  moves  the  Court  here,  that  the  verdict 
given  upon  the  trial  of  said  cause  may  be  set  aside, 
and  that  no  judgment  may  be  rendered  therecm.  Be- 
cause he  says, 
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'  That  one  kA  the  jurors  of  the  panel  who  tried  said       Orcutt 
cause,  at  the  time  of  trial  and  giving  in  said  verdict,     Carpenter. 
was  not  a  freeholder  in  said  County  of  Orange^  as  by  ""~ 

bw  he  ought  to  have  been. 

Also,  for  that  some  juror  or  jurors  of  the  panel 
who  tried  said  cause  and  gave  their  verdict  therein, 
after  the  said  cause  was  by  the  Court  delivered  to  the 
said  Jury  in  charge  to  try  the  issue  thereof,  and  be^ 
fore  said  verdict  was  delivered  into  Court,  did  con* 
verse  and  speak  with  others  not  of  the  panel  afore- 
said, of  and  concerning  said  cause,  and  did  enter  into 
aiguments  and  conversation  with  them  upon  ]the  me- 
rits of  said  cause,  how  and  in  what  manner  the  same 
ought  to  be  determined,  and  how  and  in  what  way 
said  verdict  ought  to  go  and  be  given. 

Also  for  that  some  juror  or  jurors  of  the  panel 
aforesaid,  after  said  cause  was  given  to  the  Jury  in 
charge  by  the  Court,  did  divulge,  make  known  and 
publish  said  verdict  to  others  not  of  the  Jury,  by 
means  whereof  said  verdict  was  known  to  the  de- 
fendant in  said  cause  before  the  same  was  rendered 
in  Court. 

Wherefore  it  is  ordered  by  the  Court  here,  that 
the  counsel  for  the  defendant  in  said  cause  shew 
cause,  if  any  they  have,  why  said  verdict  should  not 
be  set  aside,  and  a  new  trial  granted. 

By  order  of  Court, 

haac  Bailey y  Clerk. 

Jac<A  Smithj  for  the  plaintiff,  in  support  of  the 
motion,  made  two  points : 
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orcutt  First.  That  one  of  thfe  Jury,  at  the  time  of  the  ttkV 

Carpenter,     and  delivery  of  said  verdict  in  Court,  was  hot  a  free* 
"  ■  holder  within  the  County. 

If  a  petit  juror      Sccondlyt    That  certain  of  Itofe  jurors  divulgied 
tion^^disciilse*  their  verdict  before  it  was  delivered  ih  Court. 
vewUcr  before      As  to  the  first  point :   It  was  conce^d,  that  7%o- 
In  Coiirt!r^»  ^^  ^'  Trussdate,  foreman  of  the  Juiy ,  was  a  free- 
be  considered   holder  withiu  the  County  when  his  name  was  ewt 

as  a  gross  vio-  •'  ^ 

lation  of  his  of.  into  the  jury-box  in  Fairiee.  but  not  a  freeholder 

ficial  oath,  and  j      ^  '  •  c  .j^ 

the  ▼erdict  on  whcu  summoncd,  or  at  the  time  of  the  tnal  of  tM 

motion  will  be  . 

iet  asid^  ISSUC. 

As  to  the  second  point :  It  appeared  ill  evid^ce, 
that  the  Jury  had  retired  for  consultation  to  a  private 
room  in  a  public  house ;  that  after  they  had  agreed 
upon  and  sealed  up  their  verdict^  Swazy^  one  of  the 
Jurors,  as  he  was  passing  through  the  bar-room,  was 
attentive  to  a  conversation  between  the  depehent  and 
pother  person.  Deponent  observed,  that  he  had  bet 
a  glass  of  bitters  that  the  plaintiff  would  have  a  ver? 
diet  in  his  favour.  Swazy  observed,  You  had  bettei* 
pay  your  bet. 

Pilsburyy  another  witness,  testified,  that  he  had 
conversed  with  another  of  the  jurors  after  they  had 
agreed  on  their  verdict,  near  the  same  place;  and 
though  he  could  not  particularize  the  oonVersationi 
he  obtained  sufiicient  information  from  the  jurw  te 
convince  him  'which  way  the  Jury  had  determined 
tlie  cause. 

Sntith.  ^The  qualifications  of  both  petit  jurors  and 
talesmen  are  pointed  out  by  the  statute. 
v^mont  Stat.        Section  58.  of  the  judiciary  act,  directs,  **  that  tho 
^    '^'  clerks  of  the  County  Courts,  and  of  the  Supreme 
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Gburt  of  Judicature  respectively,  shall  i^ue  a  venire      Oteott 
Creeled  to  the  sheriff  of  their  respective  Counties,     Carpentet*. 
or  his  cleputy,  commanding  him  to  summon  fifteen  — — -— * 
judicious  rtien,  Ireing  freeholders  within  said  Countyy 
to  «erve  as  petit  jurors  in  the  Court  mentioned  in 
said  venire.  ^^ 

Section  63.  "  That  when  it  shall  so  happen  that  a  trgrmmt  sut 
sufficifent  number  of  jurors  summoned  as  aforesaid  ^^'  '^ 
do  not  appear,  or  if  by  reason  of  challenges  or  other 
causes  there  shall  not  be  a  sufficient  number  of  jurors 
to  make  up  the  panel  or  panels,  the  Court  shall  order 
flie  sheriff  of  other  officer  to  fill  up  such  Jury  or  Ju- 
ries by  summoning,  either  with  or  without  a  precept, 
a  sufficient  number  of  judicious  men,  being  free* 
holders  of  the  vicinit}.^*^ 

Section  5.  of  the  act  regulating  town  meetings,  ib.  p.  409. 
&c.  provides,  **  that  the  selectmen,  constable  or  con- 
stables, town  clerk,  and  such  magistrates  of  the  town 
who  may  be  present,  (^at  such  meetings  J  shall  agree 
upon  such  number  of  judicious  and  discreet  free*' 
holdersj  to  serve  as  grand  Jurors  and  petit  jurors^  as 
they  shall  judge  will  be  the  proportion  of  said  town, 
to  attend  the  Supreme  Court  of  Judicature  and  Coun- 
ty Courts,  the  year  ensuing ;  which  member  shall  be 
nominated  by  said  authority,  and  chosen  by  the  inha- 
bitants present ;  and  it  is  hereby  made  the  duty  of 
the  town  clerk  to  write  the  names  of  tlie  persons  so 
chosen  on  separate  pieces,  and  put  them  into  different 
boxes,  to  be  kept  in  his  office,  provided  at  the  ex- 
pense of  the  town  for  that  purpose. 

By  the  same  63d  section  of  the  judiciary  act  it  is 
{irovidedy  that  the  sheriff  to  whom  the  venire  is  di- 
tieoted  ^^  shall  repair  to  the  town  clefk's  office  in  every 
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Oreutt       such  towti,  and  in  hb  presence,  or,  in  case  lie  shall  be 

Carpenter,    absent,  in  presence  of  one  or  more  of  the  selectmen 

^""""'"'"""^  of  such  town,  draw  out  of  the  box  containing  the 

names  of  the  persons  nominated  by  the  authority  oi 
such  town,  to  serve  as  petit  jurors,  the  number  his 
venire  directs  him  to  summon." 

Here  we  see,  that  wherever  the  statute  touches  on 
the  qualifications  of  petit  jurors,  it  is  made  indispen- 
sable that  they  should  ht  freeholders.  The  only  ques- 
tion which  the  subtle  ingenuity  of  our  opponents  can 
make  on  this  point  will  be  a  mere  question  of  time. 
Ought  this  disqualification  in  the  foreman  to  have 
been  taken  advantage  of  in  challenge,  and  is  it  too 
late  to  do  it  on  the  present  motion  after  verdict  ? 

We  shall  shew  from  the  books,  that  exception  to 
a  juror  for  want  of  freehold  is  so  radical  that  we  can 
avail  ourselves  of  it  at  any  time,  and  that  the  mxx^ 
usual  mode  has  been  to  except  after  verdict  Barnes^ 
JVoteSy  p.  453.  Norman  v.  Beaumont^  and  p,  455. 
Russell  V.  BalL 

Our  second  point  is  so  clear,  that  we  shall  be  very 
brief  in  our  remarks  upon  it.  We  shall  merely  read 
a  section  of  the  juror's  oath :  "  Your  own  counsel 
and  that  of  your  fellows  you  will  duly  observe  and 
keep  :  you  will  say  nothing  to  any  person  of  the  bu- 
siness and  matters  you  have  in  charge. but  to  your 
fellow  jurors,  nor  will  you  suffer  any  one  to  sp^ak  to 
you  about  the  same  but  in  Court ;  and  when  you 
have  agreed  on  a  verdict  you  will  keep  it  secret  until 
you  deliver  it  in  Court." 

Whence  the  repeated  injunction  in  this  oath  to 
preserve  the  consultations  and  verdict  of  the  Jury  an 
inviolable  secret  until  published  in  open  court,  but 
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because  the  Legislature  conceived  that  the  most  in-       Onsoxt 
juriQus  consequences  to  parties  would  flow  from  a     Carpenter. 
premature  development  of  their  proceedings  ?     And         - 
shall  we  be  wiser  than  the  law,  and  conclude,  that 
what  it  has  considered  important  is  of  no  moment  ? 

Where  the  law  has  prescribed  a  duty,  especially 
to  oflicers  of  a  court  of  justice,  it  is  necessary  to  en- 
force a  rigid  performance  of  it ;  for  a  small  deviation 
from  a  line  of  duty  prescribed  leads  to  a  greater,  and 
so  on  until  the  law  is  done  away.  In  the  present  in- 
stance, let  this  Court  sanction  the  intimation  given  by 
the  jurors  of  the  result  of  their  verdict,  and  future 
jurors  Moll  proceed  from  intimations  to  consultations 
widi  the  parties,  and  bribery  and  corruption  will 
eventually  ensue. 

•Though  we  do  not  read  it  as  an  authority,  we  shall 
dte  the  opinion  held  on  this  subject  in  a  respectable 
neighbouring  State.   Swiff  s  Systenij  vol.  2.  252. 

Nathaniel  Chipman^  against  the  motion. 

As  to  the  first  point,  it  stands  upon  the  statement 
the  juror  was  a  freeholder  in  Fairlee  at  the  time  his 
name  was  put  into  the  jury-box  by  the  town  clerk, 
but  when  summoned  and  sworn  as  a  juror,  not  a  free- 
holder. 

The  statute  requires  jurors  to  be  freeholders,  and 
that  the  town  clerk  shall  put  the  names  of  such  elect- 
ed by  the  town  upon  the  nomination  of  the  authority 
into  the  box.  Here  all  that  was  required  of  the  town 
or  town  clerk  was  done  ;  and  the  question  is,  whether 
what  was  after  done  disqualified  the  juror.  This 
must  depend  on  the  strict  provision  of  the  law.  Cer- 
tainly the  juror,  by  losing  his  estate^  ^id  not  lose  bis 
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Oreuft 

V. 

Carpenter. 


judgment  Had  the  town  clerk  any  exercise  of  judg- 
ment in  this  case  ?  Could  he  have  taken  the  juror^s 
.name  from  the  box  after  he  had  divested  htmaelf  of 
his  estate  ?  Suppose  the  town  clerk  in  this  caae  might 
be  mistaken,  would  not  the  ver}*  exercise  of  his  ju<%- 
ment  go  to  the  packing  of  jurors.  .Should  not  this 
judgment  rather  be  exercised  by  the  Court  ?  At  what 
time  should  the  Court  exercise  this  judgment?  Sure- 
ly  it  wmikt  be  dangerous  to  do  it  after  veardict  s  wd 
though  true  it  is  the  party  might  not  know  that  die 
juror  had  thus  divested  himself  of  his  freehold,  he 
might  be  induced,  from  his  interest  in  the  cause,  to 
make  inquiry,  and  upon  such  disqualification  being 
discovered,  would  prefer  his  exception  at  the  time 
allowed  for  challenge. 

Here  is  no  corruption  in  the  juror ;  nothing  at- 
tempted to  be  shewn,  that  the  verdict  of  the  Jury 
would  have  been  different  if  the  supposed  disqualified 
Juror  had  not  been  on  the  panel. 

The  cases  cited  from  Barneses  Notes  do  not  apply. 

In  the  case  of  Norman  and  Beaumont^  a  person  an- 
swered to  £i  wrong  name,  and  was  not  originally  re- 
turned. So  in  the  other  case  of  Russell  v.  BaUy  the 
son  answered  for  the  father,  and  was  not  originally  a 
juryman. 

The  principle  is,  that  where  a  person  comes  on  the 
Jury  surreptitiously,  and  is  not  of  the  original  pane), 
he  shall  be  set  aside.  But  in  this  instance,  he,  the 
very  man,  was  put  into  the  box  by  the  town,  dr^wa 
by  the  clerk,  summoned  by  the  sheriff*,  and  sworn  in 
Court.  Here  was  no  surreptitious  conduct.  If  a  per- 
son put  into  the  box  should  be  indicted,  convicted 
and  punished  for  an  infamous  crime,  and  then  dr^wx^ 
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iaamtnoned  and  sworn  here,  would  be  a  moral  disqua-       Oreutt 
iiiication,  and  undoubtedly  advantage  would  be  taken     Carpenter. 
of  it ;  but  in  this  case  there  is  no  turpitude.  ' 

The  depositions  read  in  support  of  the  second 
point  do  not  go  to  shew  any  divulging  of  ttfe  verdict. 

PUsbury  deposes  as  to  a  conversation  which  he 
eannot  detail,  but  whence  he  guessed  a  conclusion 
that  the  verdict  was  for  the  defendant  ;^  and  so  of  the 
bet  of  a  glass  of  bitters.  Could  this  haVe  any  effect 
upon  a  verdict  already  sealed  up  ?  If  so,  it  must  be 
from  the  jurors  discovering  by  their  conduct  such 
partiality  as  had  heretofore  disqualified  them  from 
^tting  in  the  cause,  or  that  it  would  disqualify  them 
from  sitting  if  the  Court  should  have  sent  them  to  a 
reconsideration^  which  cannot  be  pretended. 

•  Daniel  Butky  in  Support  of  the  motion^ 
If  trial  by  Jury  is  a  common  law  right,  regulated 
by  statute  both  in  Great-Britain  and  here,  the  reason- 
ings upon  the  subject  which  operate  there  will  apply 
here  with  equal  force.  The  cases  in  Barneses  Note^^ 
though  they  exhibit  instances  of  persons  sitting  bn 
Juries,  who  were  not  originally  in  the  venire^  yet  the 
reasonings  on  those  cases  go  to  shew,  that  the  objec- 
tion there  prevalent  would  have  equally  applied  to 
those  jurors  returned  on  the  venite. 

It  is  here  stated,  that  at  the  time  of  the  trial  one  of 
the  panel  had  not  the  requisite  qualifications  of  a  ju- 
ror :  conseqtiently  there  were  but  eleven  jurors  who 
returned  the  verdict  into  Court.  It  is  certainly  not 
only  necessary  that  thfe  juror  should  be  a  freeholder 
at  the  time  of  being  put  into  the  box,  but  at  the  time, 
of  trial.    This  appears  from  the  statute  requiring  that 
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^3'«»tt       the  tales  should  be  XAitynsit  freeholders.     We  consi- 
Carpenter.     der  a  legal  to  be  as  fatal  as  a  moral  disqualification. 

The  second  exception  in  the  points  made  goes 
to  shew,  that  certain  of  the  jurors  violated  the  obli- 
gation of  their  oath.  The  only  security  of  parties 
provided  by  the  la\v>  is  the  oath  administered  to  ju- 
rors. If  the  jurors  violate  their  oath,  it  shews  that 
they  have  not  been  proper  persons  to  try  the  cause. 
The  point  of  divulging  the  verdict  has  been  fully 
proved.  The  jurcH^,  though  they  had  agreed  upon 
•and  sealed  their  verdict,  had  the  cause  under  their 
control  until  they  delivered  it  in  Court*  To  the  in- 
quiry of  the  Clerk,  Is  this  your  verdict,  or  have  you 
agreed  upon  a  verdict  ?  any  one  of  the  jurors  might^ 
have  dissented.  Their  divulging  the  verdict  exposed 
them  to  the  solicitations  if  not  to  the  bribes  of  the 
losing  party,  and  thus  the  argument  derived  from 
f heir  having  sealed  their  verdict  fails. 

Judgment  of  the  Cotirt. 

The  Chief  Judge  delivered  the  opinion  of  the^ 
Court. 

On  the  first  point,  the  Court  consider,  that  the 
juror  being  legally  qualified  when  put  into  the  box, 
his  subsequent  disqualification  by  divesting  himself 
of  his  freehold,  and  thus  not  being  a  freeholder  when 
drawn,  summoned  and  sworn,  should  have  been 
taken  advantage  of  in  challenge,  and  cannot  prevail 
after  verdict. 

But  upon  the  second  point,  the  premature  disclo- 
sure of  the  verdict  by  some  of  the  jurors  was  a  gross 
violation  of  their  oath,  which  is  the  principal  security 
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the  parties  have  for  the  rectitude  of  their  conduct,       On^t 
and  ought  ever  to  operate  as  a  prevalent  cause  for 
setting  aside  a  verdict  given  under  such  circupi-  " 
stances. 
Therefore  a  new  trial  is  granted* 


Daniel  Buck  and  Jacob  Smithy  for  plaintiff* 
Ndthankl  Chipman^  for  defendant. 
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CALEDONIA  COUNTY,  SEPTEMBER  TERM, 

A.  D.  1801» 


ENOCH  WOODBRIDGE,  Chief  Judgt. 

'      >  Assistant  Judges, 
J^AH  SMITH^  5 


State  against  A.  W. 


Qn  an  indict-      THIS  was  an  indictment  for  forcing  a  promissoir 

ment   for    for-  ^  .  o     o      r  J 

ger>  under  the  notc  cofitfa  formam  statutu 

the  a^^fbTthe      On  trial  the  promisor  of  the  note  was  offered  as  a 

L^^^n'^'i^^  witness  on  behalf  of  the  State, 

and  other  hi^h 
crimes  and  mia- 

dcmeanors,  the      The  pounsel  foT  the  prisoner  objected  to  his  com- 

promisor  of  a  ♦  •'         / 

note  alleged  by  pctenCV, 

the  Grand  Jury         ^    -  *•         i      •■      • 

to  have  been       It  has  been  uniformly  decided,  that  on  an  indict- 
he  admitted  aa  luent  for  forgery  under  the  5th  £iiz,  c.  14.  the  person 

i^  witness. 
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injured,  or,  as  the  statute  expresses  it,  aggrieved,        sute 
by  the  forgery,  cannot  be  a  witness  on  the  trial.  The        a.  w. 
reason  is  given  by  Sergeant  Hawkins  in  his  Pleas  of  — ~'~**^* 
the  Crowrif  vol.  2.  c.  46.  because  he  may  have  an 
action  on  the  statute. 

Our  statute  against  forgery  is  grounded  on  the  sta-  Vermoia  sut 
tute  of  Elizabeth,  combining  the  2d  and  7th  of  Geo. 
II.  c.  25.  and  22.  excepting  the  punishment  of  death 
and  certain  provisoes  relative  to  the  proceedings  of 
the  English  Ecclesiastical  Courts.  Like  the  statute 
of  Elizabeth  it  gives  a  compensation  to  the  party 
grieved;  and  we  therefore  consider  the  payer  of  a  note 
said  to  be  forged  cannot  be  admitted  as  a  witness  in 
the  prosecution  of  him  who  is  charged  with  the  for- 
gery. 

Per  Curiam.  It  has  been  invariably  decided  in 
this  Court,  that  ^*  the  party  aggrieved^'*  by  a  forgery 
cannot  be  a  witness  against  a  person  indicted  for  the 
crime.  It  is  a  general  rule,  that  where  the  law  gives 
a  compensation  to  the  sufferer  by  a  crime,  the  person 
injiured  cannot  be  admitted  as  a  witness  to  convict  the 
accused.  It  is  no  exception  to  this  rule,  that  the 
person  from  whom  goods  are  stolen,  though  entitled 
to  treble  damages  by  the  statute,  may  be  admitted  to 
testify  on  the  trial  of  one  chargqd  with  the  theft; 
for  he  is  only  permitted  to  testify  as  to  the  possession 
and  loss  of  property,  not  that  the  accused  stole  it,  or 
that  it  was  found  in  his  possession,  or  indeed  to  any 
other  circumstances,  which  may  go  to  culpate  the 
person  on  trial ;  and  this  ex  necessitate  rei;  for  the 
possession  and  Ipss  of  valuable  property,  money  for     • 
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Sf*te        instance,   may   be  frequently  only  known  to  the 
A.  w.       owner. 

Witness  incompetent. 

Verdict  not  guilty, 

William  Mattocks^  for  the  State, 
Tyler ^  for  the  defendant. 


Jacob  Davis, 
Assignee  of  the  Sheriff  of  Chittenden  County, 

against 

Mathew  Cole  and  Alpheus  Mansfield. 

The  sun^pti-  THE  plaintiff  declared  on  a  bail-bond  dated  /a- 
in^  of  ft  bond  fiuary^  1799,  executed  by  the  defendants  to  the  she- 
iSeftded  in  bi*.  riff,  foF  the  admitting  Cole^  then  a  prisoner  at  the  suit 

of  the  plaintiff,  to  the  liberties  of  the  gaol  yard ;  bond 

assigned  20th  November y  1799,  and  escape  alleged 

before  the  assignment. 

Plea  in  bar,  that  the  bond  was  in  fact  executed  1st 

November^  1800,  but  antedated  to  Januartfy  1799. 
To  this  plea,  plaintiff  demurred,  and  took  several 

exceptions.    That  principally  relied  upon  was,  that 

the  defence  should  have  been  by  pleading  the  general 

issue,  and  not  in  bar. 

Counsel  for  the  plaintiff.     This  is  a  matter  of  fact^ 
whether  the  bond  was  antedated  or  not,  and  should^ 
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Gonsbtently  with  all  rules  of  practice,  have  been  in-        ^*^ 
quired  of  by  the  Jury  under  the  plea  of  non  est  CoicandMan*. 

field. 

Jactum.  , 

When  the  defence  consists  of  matters  in  law,  the 
defendant  may  plead  specially ;  but  where  it  is  purely 
fiict  the  general  issue  must  be  pleaded.  Bm.  Ahr^ 
vol.  5.  p.  370. 

Sedper  Curiam.  The  only  reason  assigned  in  the 
books  why  the  general  issue  must  be  pleaded  in  pre- 
ference to  a  special  plea,  is  not  for  the  insufficiency  of 
the  plea,  but  because  the  plea  in  bar  tends  to  swell 
the  records.  It  is  observable,  that  though  the  plea 
in  bar  concludes*  to  the  Court,  yet  the  plaintiff  is 
s^idged  of  no  rights  by  it ;  for  he  may  traverse  the 
fact  alleged  in  bar  as  in  the  present  case  he  may  have 
traversed  the  antedating  of  the  bond,  and  this  would 
draw  the  point  to  the  consideration  of  the  Jury. 


Plea  in  bar  sufficient. 


John  Mattocksj  for  plaintiff. 
Tyler  J  for  defendant. 


1 
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Peasely 

V. 

Buckminster. 

""  Jedediah  Peasely  against  William  BtrcK- 

MINSTER. 

i 

The  extra  ex-      ERROR.     This  wTit  was  brought  to  reverse  a 

pense    in   pro-  *^ 

curing  wit-      judgment  rendered  by  the  County  Court,  Caledonia 

nesses  and  em-  •»       *^ 

ploying    coun-  County,  Jujie  term,  1801. 

I^nt  and  mo-      Ot/er  of  the  record  craved^  arid  plea  in  nuUo  est 

tiey  necessarily 

expended    in      erratum^ 

suhT^^re  ^not        The  history  of  the  cause,  and  the  error  assigned, 
comprehended  ^^^  j^  collected  from  the  bill  of  exceptions  spread 

••  interveiuni^        OU  the  rCCOrd. 
damafes,     m- 

serted  in  tiie      The  bill  States,  that  Peasely y  on  the  3d  December^ 

condition    of  .  *^    i   ■ 

the  rccogni-     1800,  Commenced  an  action  of  debt  on  recogmsance 
view.  against  the  defendant  in  error  and  one  Paul  Spoonery 

writ  returnable  to  Ca/«fowa  County  Court,  January 
term,  1801,  demanding  1,000  dollars,  which  they 
jointly  and  severally  owed,  &c.  for  that,  on  the  19th 
of /w/y,  1797,  liuckminster  attached  Peasely  to  an- 
swer in  an  action  of  trespass,  and  entered  his  writ  Ja- 
nuary term,  1798 ;  which  action  was  continued  from 
term  to  term  until  the  January  term,  1799 ;  at  which 
term  Buckminster  recovered  judgment  against  Pease- 
ly^  from  which  judgment  Peasely  appealed  to  the  Su- 
preme Court,  1799;  at  which  term  Peasely  recovered 
judgment  for  his  costs  against  Buckminster,  and  the 
latter  reviewed  the  cause.  "  And  on  that  occasion,  as 
surety  to  the  said  Jedediah  that  the  said  Buckminster 
should  prosecute  his  review  to  effect,  and  answer  and 
pay  all  intervening  damages  and  costs,  incase  judgment 
should  be  affirmed,"  Buckminster  aod  Spooner  en- 
tered into  the  recognisance.    That  at  the  September 
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term  of  the  Supreme  Court,  1 800,  Bucktninster  suf-  ifttaOf 
fered  a  nonsuit^  and  thereby  did  not  prosecute  his  BuckmlnsteA 
review  to  effect,  and  the  recognisance  became  for-  ' 
&ited,  &cw  NxM  est  as  to  Paul  Spoaner.  That  Peasely 
entered  his  action  upon  the  recognisance  against 
JBuckmmster^  whb  suffered  H  de&ult  to  be  heard  in 
the  assessment  of  damages.  And  now,  at  the  County 
Court  holden  at  Darwittey  within  and  for  the  County 
of  Cakthmaj  June  term,  1801,  on  motion  of  the  plain- 
tiff P«Mtf/y,  a  Jury  was  impanelled  to  assess  the  da- 
mages in  said  cause,  and  ssud  Buckminster  was  per- 
mitted by  the  Court  to  be  heard  in  assessment  of 
damages ;  and  while  the  cause  was  on  trial  upon  the 
assessment  aforesaid,  the  said  Jedediah  Peasely  of- 
fered to  produce  one  Abner  Hunt  and  one  Thomas 
Datp  to  testify  and  prove,  that  after  review  in  the 
original  cause  by  the  said  fFiUiam  Buckminster,  and 
before  and  at  the  next  Court  to  which  said  cause  was  , 
reviewed,  and  at  which  said  Buckminster  suffered  a 
nonsuit,  the  said  Jedediah  was  at  great  expense  in 
procuring  witnesses  and  employing  counsel,  and.  was 
ui  great  charge  in  time  spent  and  money  laidy  neces- 
sarily laid  out  in  preparing  to  defend  in  said  cause, 
besides  his  fee-bill  costs,  which  the  said  Jedediah  said 
were  intervening  damages,  according  to  the  statute 
in  that  case  made  and  provided.  To  which  it  was 
objected,  that  the  intervening  damages  to  be  inquired 
after  were  such  only  as  were  occasioned  by  said 
Jedediah^s  being  delayed  in  recovering  the  sum  for 
which  he  had  recovered  judgment  against  said  fFiU 
Ham  Buckminster,  and  not  such  extra  costs  and  trou- 
ble as  were  not  recognised  in  the  fee^bill,  and  there- 
fbre  that  the  evidence  offered  was  not  pertinent  to  the 
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ifetmi-fy  riK^uby.  Nevertheless  the  said  Jedediah  did  insist, 
Sucimii'nsteT.  that  soch  evidence  ought  to  be  received  by  said 
^     '^'''^       Court,  and  suffered  to  go  to  the  Jury,  which  the 

Court  here  refused  to  permit  or  admit,  and  dedared 
their  opinion  here,  that  the  said  matters  here  cm  the 
part  of  the  said  JededkcJi  produced,  ought  not  to  be 
^ven  in  evidence.  Whereupon  the  Jury  here  find 
nominal  damages  only,  to  wit,  die  sum  of  five  cents. 
Whereupon  the  counsel  on  the  part  of  the  saaAJede  • 
diah,  because  the  matters  aforesaid,  o&red  by  ifae 
said  Jedediah  to  be  given  in  evidence  as  afcKnesud, 
do  not  appear  by  the  verdict  of  the  Jury  aforesaid, 
the  said  Jedediah  requests  of  the  Justices  afixesaid,  of 
die  Court  aforesaid,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  this  bill  of 
exceptions,  which  contains  the  matters  aforesaid  by 
the  said  Jedediah  ready  to  be  given  in  evidence  as 
aforesaid,  and  by  the  Court  aforesaid  rejected*  To 
which  bill  of  exceptions  the  Justices  of  the  Court 
aforesaid,  that  is  to  say  two  of  them,  being  a  quorum 
of  said  Court,  at  the  request  of  the  said  Jedediah^ 
have  in  open  Court,  this  sixth  day  of  the  term,  wi- 
nexed  our  official  signatures  and  seals. 

fFUUam  Chamberlain. 

John  W.  Chandler. 

The  question  is,  has  error  intervened  from  the  ex- 
clusion of  the  testimony  offered  on  the  assessment  of 
damages  by  the  Jury  in  the  County  Court. 

It  is  conceded,  that  Peasely  had  taken  out  his  writ. 
of  execution  upon  the  judgment  for  his  costs  on  non- 
suit, which  has  been  returned  fully  satisfied. 
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Per  Cwiam.  The  Court  have  so  repeatedly  givei)      V^/w^ 
thdr  opinion. QD  this  point,  that  they  decline  hearing   B^cipnin»tcr. 
ailment,  considering  it  as  settled*  ^ 

The  condhion  of  the  recognisance,  as  prescribed  vtrmont  stat 
'  by  the  statute  is,  ^  that  the  party  shall  prosecute  the  '  ^' 
^ame  to  effect,  and  answer  and  pay  all  intervening 
damages,  occasioned  to  the  appellee  or  reviewee  by 
hiS)  ber  or  th^ir  being  delayed,  with  additional  costs, 
in  case  the  judgment  be  affirmed.'-'  The  question  too 
frequently  made  is,  what  are  intervening  damages  ? 
The  statute  replies,  they  are  such  as  are  occasioned 
to  the  appellee  or  reviewee  by  his,  RcC.  being  delayed; 
that  is,  such  intervening  damages,  resulting  from  the 
delay^  as  are  occasioned  by  a  materia}  alteration  in 
the  circumstances  or  situation  of  the  party  appealing 
or  reviewing  subsequent  to  the  entering  of  the  re- 
cognisance, such  as  the  bankruptcy  or  removal  of  the 
party  beyond  process ;  in  which  cases,  if  damages  are 
recovered  in  final  judgment  by  the  appellee  or  re- 
viewee,  the  bail  must  make  him  good ;  if  costs  only, 
the  recognisor  must  respond  th^m. 

In  the  present  case,  every  security  to  the  reviewee 
by  the  recognisance  has  been  effected.  The  plaintiff 
in  error  has  taken  out  his  execution  for  costs,  and  it 
has  been  fully  satisfied. 

The  expense  of  litigation,  the  fees  of  counsel,  the 
waste  of  time,  and  other  charges  incurred  in  die  de- 
fence of  the  original  suit,  aside  of  those  provided  for 
by  the  fee-bill,  the  party  must  sustain :  he  bears  a 
misfortune  common  to  every  suitor;  and  surely  there 
would  be  no  propriety  in  this  Court  allowing  a  party 
in  assessment  of  damages  under  a  recognisance  for 
ap  appeal  or  review  indirectly  to  tax  costs  not  pro- 
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Pewdy      vided  tor  by  the  fee*biU ;  much  more  virtually'  to 
Buckminster.  avoid  the  fee-bill  in  those  items  of  costs  which  are 
"  specially  regulated  by  it 

This  Court  consider,  that  the  County  Court  judged 
correctly,  in  excluding  the  evidence  mentioned  in  the 
f  bill  of  exceptions* 

And  therefore  let  judgment  be  entered,  that  the 
Court  having  inspected  the  record,  do  find  that  there 
is  no  error  in  the  records  and  proceedings  of  the 
County  Court,  and  that  the  defendant  in  error  have 
his  costs^ 

John  Mattocks  J  for  plaintiff! 
T^ier,  for  defendant. 
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JOJSrATHjiJ\r  JROBIJV-SOJV;  Chief  Judge, 
STEP ff EAT  JACOBj  AasistarU  Judge. 
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$TAX£  against  J.  B. 
THIS  was  an  indictment  for  perjury,  in  swearing  On  trial  ujimi 

r  •%     \     •  ^'t  •.«  ^ic         y  <^A  indictment 

zalsely  in  a  certain  deposition  sworn  to  before  Jona-  for  peijuij  in 
than  Hoitj  Esquire,  one  of  the  Justices  of  the  Peace  rrto^T^posi- 
of  Franklin  County,  on  the  9th  September,  1796}  JSJ^d^n^SS 
which  deposition  was  taken  to  be  used,  and  was  used  ^^*2cd^^  *Se 
ill  a  cause  then  pending  in  Chittenden  County  Court,  ^}  but  after 

^  .     .  making  the  de- 

wherein  one  Lamphire  was  plaintiff  and  one  Brawn  position  the  de- 
defendant.;  The  indictment  contained  the  usual  aver-  tified  on  the 
ments  of  the  materiality  of  the  facts  sworn  to  by  the  ^^  not\n^ 

the  prisoner 
-«ns  not  estopped  by  his  fnva  voce  testiinony  from  shewing  the  verity  of  th^  f$ctB  stated 
ii^  the.  deposition  in  his  defence. 
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strt©        deponent,  and  then  negated  them.    And  so  the  grand 

J.  k        jurors  aforesaid  on  their  oath  say,  that  the  said  J.  B. 

■  in  the  testimony  given  in  sud  depwition,  so  by  him, 

&c.  then  and  there  committed  wilful  and  corrupt 
perjury,  contrary  to  the  form,  &c.  and  against  the 
peace  and  dignity  of  the  State. 

Plea  not  guilty,  and  issue  to  the  Jury. 
It  appeared  in  evidence,  that  the  deposition  was 
regularly  taken  byMr.  Justice  jSbtV,  sealed  up  and  sent 
to  Chittenden  County  Court,  there  opened,  and  read 
in  the  trial  between  Lamphire  and  Brown*  Before  the 
cause  was  closed  to  the  Jury,  /.  B.  the  deponent,  was 
sent  for,  and  made  his  personal  appearance  in  Court. 
He  was  then  sworn ;  and  testified  that  a  certain  con- 
versation which  he  had  sworn  to  in  his  deposition 
had  never  happened*  He  was  asked  if  he  had  never 
given  a  deposition  in  the  cause,  and  he  acknowledged 
he  had,  and  said,  that  what  he  had  sworn  to  in  that 
deposition  was  undoubtedly  true.  It  appeared  that 
the  facts  stated  in  his  deposition  were  material  in  the 
cause  in  issue  between  Lamphire  and  Brawn,  and 
that  they  were  true,  and  consequently  what  he  had 
sworn  to  in  Court  was  false. 

The  State  Attorney  now  contended,  that  as  the 
prisoner  had  in  open  Court  solemnly  testified  to  the 
falsity  of  the  facts  stated  by  him  in  his  deposition,  he 
\v  as  estopped  from  shewing  the  truth  of  them  in  his 
present  defence. 

Sed  per  Curiam.  The  prisoner  is  on  trial  for  tes- 
tifying to  certain  facts  stated  in  a  deposition  made  by 
him  before  a  magistrate.     The  truth  of  those .  stated 


DECEMBER  TERM,  1801.  271 

facts  is  negated  in  the  indictment,  and  it  appears  in        st«t« 
evidence  that  they  are  true.    As  a  general  rule,  this        J.  B. 
is  certainly  good  shewing  in  defence  on  an  indictment 
of  this  nature. 

If  the  priscmer  was  guilty  of  perjury  in  his  viva 
voce  testim6ny,  he  may  yet  be  indicted  for  it.  Per- 
haps it  might  have  been  more  correct  to  have  inserted 
other  counts  in  the  indictment  charging  the  prisoner 
with  perjury  when  on  the  stand.  It  would  be  carry* 
ing  the  doctnne  of  estoppel  ver}'  far,  to  exclude  the 
prisoner  from  shewing  the  verity  of  the  facts  testified 
by  his  deposition,  because  he  falsified  them  by  his 
viva  voce  testimony  in  the  same  cause,  and  thus  to 
oonrict  him  of  perjury  in  swearing  to  the  truth  in  a 
deposition,  and  then  leave  him  exposed  to  another 
indictment  for  perjury  in  testifying  falsely  on  his  ap- 
pearance upon  the  stand. 

The  Jury  found  the  prisoner  not  guilty."* 

Levi  House  J  for  the  State. 

jimos  Marsh  and  fK  C.  Harrington^  for  the  pri- 
soner. 


Reported  from  Judge  RsbimQn'g  minutes. 


2^2  FRANKLIN  COUKl'V^ 


V. 

Powers. 


Aaiion  Hastings^  agaimi  Josefh  Powers. 


The  Court  will  THIS  was  an  action  brought  by  the  plaintiff^  as 
der  a  party  to  assignee  of  the  sheriflT^  upon  a  bail-bond  executed  by 
St«  *S!*  *n/^,*  ^c  defendant  jointly  and  severally  with  JV.  Spqffbrd^ 
l£i^n'*irf  ^Se  for  admitting  the  latter  to  the  liberties  of  the  pnson 
^:X'Zn::l  yanl  in  the  City  of  Fergermes. 
due  notice,  pj^^  i^  bar,  that  Spqffbrd  escaped  with  the  consent 

of  the  plaintiff. 

Replication  ^traversed  the  fact  alleged  in  bar.  Join- 
der, and  issue  to  the  Jury. 

In  the  course  of  the  trial  it  was  proved,  that  ikiere 
had  been  a  contract  entered  into  between  the  plaintiff 
and  Joseph  Beeman^  junior,  who  held  Spafford's 
lands  in  trust,  by  which  Beeman  engaged  to  exe- 
cute a  deed  to  the  plaintiff  of  such  quantity  of 
the  land  as  would  amount  in  value  to  the  debt  and 
costs  for  which  Spafford  was  imprisoned,  if  the  plain- 
tiff would  consent  to  Spafford^s  quitting  the  limits 
of  the  prison ;  and  that  this  contract  was  reduced 
to  writing. 

Defendant's  counsel  now  moved  a  rule  upon  the 
plaintiff  to  shew  cause  why  he  should  not  forthwith 
^  produce  the  writing  or  become  nonsuit;  and  sup- 
ported his  motion  by  affidavit  of  Silas  fVaterman^ 
Esquire. 

On  the  question  whether  rule  should  be  granted, 
defendant's  counsel  read  the  57th  section  of  the  ju- 
diciary act : 
Vermont  Stat        "  That  the  Supreme  Court  of  Judicature    and 

County  Courts  shall  have  power^  in  the  trials  of  ac- 
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*  Reported  from  Judge  Bobinaon*a  minutes. 


tions  at  law,  on  motion,  and  due  notice  thereof  being  HastingB 
given,  to  require  the  parties  to  produce  books  or  Powers, 
writings  in  their  possession  or  power,  which  contain  ' 

evidence  pertinent  to  the  issue,  or  relative  to  the  ac- 
tion, in  cases  and  under  circumstances  where  they 
might  be  compelled  to  produce  the  same  by  the  ordi- 
nary rules  of  proceeding  in  Chancery ;  and  if  a  plain- 
tiff fail  to  comply  with  such  oitler  to  produce  books 
or  writings,  it  shall  be  lawful  for  the  Court,  on  mo- 
tion, to  give  the  like  judgment  for  the  defendant  as  in 
case  of  nonsuit ;  and  if  a  defendant  shall  fail  to  com- 
ply with  such  order  to  produce  books  or  writings,  it 
shall  be  lawful  for  the  Courts  respectively,  on  motion  ' 
as  aforesaid,  to  give  judgment  against  him,  her  or 
them  as  in  case  of  default." 

Per  Curiam.  The  motion  cannot  in  this  instance 
be  sustained.  The  statute  requires  *^  due  notice  to 
be  given."  It  would  operate  a  surprise  on  the  plain- 
tiff to  sustain  a  motion  of  this  nature  made  imtanter^ 
while  the  issue  is  on  trial  to  the  Jury. 

Rule  not  granted.* 

Levi  House f  for  plaintiff. 

fF.  C  Harrington^  for  defendant. 

^fi/lt^m^^mt^^mm  III         I    Ml    I    I  I  — n^w^ ■—■—■■I      11  ■  ■■     ■     w.  ■        ■■■  I 
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JOJ^ATHAJSr  JROBIJV^OJVy  CHef  Judge. 

ROYJLL  TYLER,     >    .    .  ,     ,  ,.   . 

'     y  Amatant  Judget. 

STEPHEJV  JACOB,  S 


Ex  parte  Hall. 
A  writ  of  pro-      HABEAS  CORPUS  cum  causa,  returnable  coram 

Section  ad  tetti- 
r.camium    sua-    nOOtS* 

vmcess  m  a-  The  Writ  was  directed  to  Nathan  Green,  constable 
jecTof  !t  whilst  ^^  ^^*  Albans,  commanding  him  to  have  forthwith  the 
kS^u^  body  oiAbijah  HaU,  said  to  be  a  prisoner  in  his  cus- 
Court,  ^ith  %  tody,  with  the  cause  of  his  detention  or  imprison* 

reasonable  time  ''  * 

for 'the  witness  mcnt. 

to  return  home  , 

after  the  rising      The  officcr  brouffht  the  body  of  HaU  into  Court. 

of  the  Court.  o  ^  ^ 

and  returned  as  the  cause  of  his  detention, 


r 
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That  as  constable  of  St.  Albans  he  arrested  atid     fix  parte 

HalL 

now  detains  the  body  of  Hall  upon  a  writ  of  attach- 
ment signed  by  Hubbard  Barlow^  one  of  the  Justices 
of  the  Peace  of  the  County  oi  Franklin^  (having  legal 
and  sufficient  authority  to  sign  the  same, )  and  directed 
to  him  as  constable,  to  serve  and  return  according  to 
law,  which  writ  was  at  the  suit  of  Hall,  Crane  &? 
Pomroy^  merchants,  trading  in  company  under  that 
firm,  who  demanded  in  the  writ  of  Abijah  Hall  the 
sum  of  six  hundred  dollars,  due  on  balance  of  book 
accounts,  and  which  writ  was  made  returnable  to 
Franklin  County  Court,  next  to  be  holden  at  St.  Al- 
bans ^  on  the  second  Monday  of  November,  180:2* 

Abijah  Hall  now  moved  for  his  discharge^  stating 
that  he  is  illegally  imprisoned. 

For  that  he  is  an  inhabitant  of  Pittsburgh,  in  the 
State  of  JVeW'Yorky  beyond  the  process  of  this  Courts 
where  he  hath  long  resided  Under  the  protection  of 
the  laws  of  said  State.  That  he  came  into  the  State 
of  Vermont  since  the  commencement  of  the  present 
term  of  the  Court,  under  the  protection  of  the  Court, 
having  with  him,  ready  to  be  shewn  in  Court,  a  writ 
of  protection  issued  by  the  order,  and  signed  by  the 
Clerk  of  the  Court,  dated  within  the  term,  and  made 
conformably  to  law ;  which  writ  states,  that  the  per- 
sonal appearance  of  the  now  prisoner  is  necessary  for 
the  furtherance  of  justice  to  be  had  in  Court,  to  give 
testimony  in  the  cause  or  action  wherein  Zerah  fFil- 
kughby  is  plaintiff,  and  Nathan  Kinsley,  junior,  de- 
fendant, on  the  part  of  the  defendant ;  and  commands 
all  civil  officers  and  others  to  abstain  from  executing 
6i?  serving  any  civil  process  upon  the  body  of  the  now 
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Kx  put*     ptisoaer  or  his  vfay  to  the  Conit,  during  his  attend- 

'Hail  '  o 

anee  chi  Coiurt,  and  for  a  reasonable  time  fer  him  tm 
return  to  fais  domicil  after  the  rising  of  said  Coyrt. 
That  the  arrest  in  the  return  made,  and  by  which  he 
is  now  holden  in  custody,  was  made  during  the  ope- 
ration,  and  in  disobedience  to  said  writ  of  prolectioiv 
against  hw  aild  in  contempt  of  the  Court. 

The  officer,  confessing  the  said  writ  of  protection^ 
in  reply  says,  that  the  said  Abijah  HaU  ought  not  to 
be  discharged  from  his  custody,  because  he  sajrs  he 
is  iK>t  detained  contrary  to  the  true  intent  and  mean- 
ing of  said  writ  of  protection,  or  the  law  of  the  land ; 
for  that  the  cause  or  action  of  WiUoughby  v.  Kinsley^ 
to  testify,  concerning  which  the  said  writ  of  protec- 
tion  was  granted  and  issued,  was,  on  the  19th  day  of 
JuMy  being  the  fifth  day  of  this  present  term  of  the 
Court,  by  order  of  Court  and  agreement  of  the  par-  V 
ties,  continued  to  be  heard  and  tried  at  the  next  tenti  Jf 
of  the  Court ;  of  all  which  the  said  Abijah  was  conu*  - 
sant :  and  so  the  business  and  matters  for  which  the 
said  writ  of  protection  was  granted  and  issued,  as  they 
related  to  the  said  Abijah  Hall^  were  fnlly  completed 
and  ended:  and  according  to  the  true  intent  and 
meaning  of  the  said  writ  of  protection,  the  term  of 
this  Court,  as  it  related  to  him  the  said  Abijah^  had 
terminated.  And  for  that  the  said  Abijah  Hall^  <m 
the  said  19th  day  ofJune^  instead  of  proceeding  di- 
rectly to  his  domicil  in  the  reasonable  time  allowed 
him  by  said  writ,  went  in  an  opposite  course  firom  his 
Habitation  and  home  in  the  State  of  JVew^  Yorky  twto^ 
ty  miles  further  from  St.  Albans^  into  the  interior  of 
this  State,  to  wit,  to  the  town  of  Cambridge^  in  the 
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County  of^FrankUny  where  he  loitered  or  went  about  ex  paite 
Km  private  business  until  the  21st  day  otJunCj  being 
the  seventh  day  of  the  term,  when  he  returned  to  St* 
A&ans^  and  there  loitered  or  went  about  his  private 
business  until  the  22d  day  of  Junej  when  the  arrest 
under  which  he  is  now  detained  was  made  ;  and  so 
he  says  the  said  Abijah  Hall  was  not,  at  the  time  of 
said  arrest,  within  the  protection  of  the  Court  under 
said  writ  of  protection,^  in  that  he  did  not  depart  home 
in  a  reasonable  time  after  the  said  cause  was  ccmti- 
nued,  and  after  the  matters  and  business  for  him  the 
said  Abijah  Hall  as  a  witness  to  do,  were  fully  com- 
pleted and  ended. 

The  prisoner  rejoins,  that  at  the  time  of  said  arrest 
he  was  within  the  protection  of  the  Court  under  said 
writ  of  protection ;  for,  protesting  that  the  continuance 
of  the  cause  of  fVtlloughby  v.  Kinsley^  according  to 
^  the  true  intent  and  meaning  of  said  writ  of  protection, 
was  not  the  rising  of  the  Court,  he  says,  that  on  the  said 
19th  day  oiJane^  being  the  fifth  day  of  the  term,  im- 
mediately after  an  imparlance  had  been  granted  in  the 
case  of  WiUoughby  v.  Kinsley^  he  proceeded  towards 
his  domicil  in  Platsburgh  aforesaid :  but  when  he 
came  to  his  boat  on  the  shore  of  Lake  Champlainy  he 
discovered  the  weather  to  be  so  tempestuous  it  was 
impossible  to  cross  the  same  on  his  way  home  with- 
out manifest  jeopardy  of  his  life :  that  the  weather 
continuing  tempestuous,  it  became  necessary  for  him 
to  seek  some  shelter  from  the  storm  until  the  wind 
should  abate;  and  he  the  prisoner,  being  without 
jnoney  or  other  means  to  sustain  and  support  himself 
in  St.  AlbanSy  went  to  a  near  relation's  in  Cambridge 
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£z  parte  aforesaid,  where  he  might  subsist  upon  the  hospitality 
of  his  friends.  That  on  the  same  19th  day  of  Jtme^ 
he  was  at  said  Cambridge  arrested  at  the  suit  of  one 
Hcmley^  and  brought  to  St.  Albans  under  such  arrest, 
where  he  continued  under  said  arrest  until  the  even- 
ing of  the  2 1st  of  June^  he  procured  and  gave  bail  in 
the  suit  of  Hawley.  That  on  the  22d  day  of  June  he 
again  attempted  to  cross  said  Lake  in  his  passage 
home,  when  he  was  arrested  upon  the  writ  for  which 
he  is  now  in  custody.  And  so  he  says,  that  if  in  any 
wise  he  hath  departed  from  the  protection  of  the 
Court  in  their  writ  of  protection  extended,  it  has  been 
occasioned  by  the  act  of  Providence,  which  the  few 
announceth  shall  injure  no  man. 

Upon  traverse  of  this  rejoinder  by  the  officer,  the 
following  witnesses  were  sworn : 

-*—  Dunkelly^  Esquire ;  who  testified,  that  on 
Friday^  the  18th  of  June^  he  came  from  the  Grand 
Isle  in  a  boat  with  his  wife,  Nathan  Kinsley  and  Abi- 
Jah  Hall  J  to  St.  Albans.  Kinsley  had  engaged  to  bring 
HaU  over,  and  to  return  him  home.  That  on  the 
Saturday  following,  after  the  cause  of  JVilloughbyr. 
Kinsley  was  continued,  they  all  went  to  the  lake 
shore  to  embark ;  but  the  waters  were  so,  rough  and 
the  wind  so  violent,  that  it  was  judged  by  the  party 
and  others  present,  that  the  passage  to  the  Grand  Isle 
could  not  be  attempted  without  risk  of  lives.  That 
Abijah  Hall  appeared  anxious  to  venture;  and  when 
the  witness  declined,  he  consulted  him  respecting  his 
going  to  his  brother's  in  Cambridge^  and  spending  the 
sabbatli,  saying  he  had  no  money  to  bear  his  cs:'- 
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penses  in  St.  Album.  That  he  did  not  see  Hall  Ex  parte 
again  until  Monday^  when  he  was  in  custody  of  a 
deputy-sheriff  at  the  suit  of  one  Hawley.  On  Mon- 
day the  lake  was  calniy  but  they  \vaited  until  Hall 
could  procure  bail,  which  he  effected  late  the  same 
evening.  On  Tuesday ^  as  tliey  were  preparing  to 
embark,  Hall  was  again  arrested  at  the  suit  oiHallj 
Cfofie  £sf  Pomroy. 

Daniel  Kinsley^  junior,  confirmed  the  testimony 
0f  Dunkelly. 

Thaddeus  Rice,  counsel  for  the  officer,  contended, 
that  the  expression  in  the  writ  of  protection,  until  a 
reasonable  time  after  the  rising  of  the  Court,  must 
intend  until  the  disposal  of  the  cause  for  the  term  in 
which  the  prisoner  was  protected  as  a  witness.  That 
it  was  so  understood  by  Hall  himself,  who,  upon  the 
termination  of  the  suit  for  the  term,  went  immediately 
towards  home ;  but  being  frightened  by  the  gale,  he 
went  directly  from  his  course  nearly  twenty  miles  into 
the  interior  of  the  State.  That  it  was  his  duty,  if  the 
wind  was  high,  to  have  tarried  on  tlie  lake  shore  until 
it  was  calm.  In  a  word,  the  writ  protected  him  in  his 
most  direct  course  to  the  Court,  whilst  there  until  the 
business  for  which  he  was  sent  for  was  concluded, 
and  then  in  his  direct  course  to  the  place  from  whence 
he  came.  If  he  met  with  an  impediment  he  should 
have  tarried  where  he  was  impeded,  and  at  least 
looked  towards  the  path  of  his  duty.  That  the  writ 
of  protection  goes  to  abridge  the  rights  of  honest 
creditors,  and  should  be  strictly  construed. 
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Sz  parte  The  Couit  declined  hearing  arguments  from  tfae^ 

opposing  counsel. 

Fer  Curiam.  Testimony  viva  voce  is  so  much  to 
be  preferred  to  that  received  through  the  medium  of 
a  deposition,  that  the  Court  are  inclined  to  favour  the 
personal  appearance  of  witnesses. 

The  writ  of  protection  will  therefore  always  re- 
ceive a  liberal  construction  in  favour  of  the  witness 
covered  by  it. 

An  inhabitant  of  another  State  has  a  right  to  prefer 
*  having  his  controversies  setded  by  the  Courts  in  his 

own  government.  He  must  not  be  drawn  into  this 
State  under  the  ostensible  protection  of  this  Court, 
and  be  then  exposed  to  be  entangled  in  litigation  far 
from  his  home,  which  must  ever  be  attended  with 
augmented  expense.  For  the  furtherance  of  justice 
and  the  dignity  of  the  Court,  it  is  better  that  the  plain 
letter  of  the  writ  should  be  preferred,  than  any  nice 
construction  which  the  ingenuity  of  counsel  may 
suggest. 

The  Court  consider,  that  the  writ  of  protection 
ad  testificandum  suspends  all  civil  process  against  &e 
subject  of  it,  w/iile  coming  to  and  attending  upon 
Courty  with  a  reasonable  time  for  the  witness  to  re- 
turn home  after  the  rising  of  the  Court. 

If  the  doctrine  should  prevail,  that  the  writ  of  pro- 
tection ceases  to  operate  after  an  imparlance  awarded, 
or  even  after  final  judgment,  it  would  promote  litiga- 

» 

tion ;  for  the  termination  of  the  suit  might  not  always 
be  known  to  the  witness.  Arrests  would  follow ;  and 
though  the  failing  to  prove  the  knowledge  c^  the  ter- 
mination in  the  suit  would  eventually  liberate  him  on 
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habeas^ carpu$^  yet  the  litigating  the  scienter  would      Expnett 
involve  the  witness  in  the  very  litigation  which  was 
.  intended  to  have  been  avoided  by  the  writ  of  pro-, 
tection. 

The  Court  are  fully  in  opinion,  that  the  prisoner 
must  be  discharged* 

Let  judgment  bi  entered,  that  the  prisoner  is  dift^ 
charged,  and  the  constable  be  in  mercy  for  his  cen^ 
tempt  of  the  Coiirt. 

Thaddeus  Rice^  for  the  officer. 
fFUUam  C.  Harrington  and  Mates  Humer^  tor  die 
-prisoner. 


JosiAH  Colony,  Appellee* 

against 

Alfred  Hathaway,  Appellant. 

VERDICT  for  the  defendant  at  the  last  term;  Motion  for  set^ 
when  House  and  A.  Marshy  cpunsel  for  the  plaintiff,  one  'judge  sat 
moved  for  a  rule  upon  Harrington  and  JRicej  attomies  hejlring"to  tiie 
to  the  defendant,  to  shew  cause  why  the  verdict  in  Aermen^)er*oC 
said  cause  should  not  be  set  aside  and  a  new  trial  ^^  iLtewstSu 
granted ;  because  the  plaintiff  says,  that  one  Judge  ®'  ^^  ^^ 
alone  presided,  and  held  the  Court  for  the  trial  of  thcr  party- 
said  cause,  when  in  fact  the  two  other  Judges  of  the 
Court  were  not  iRterested  in  the  trial  of  said  cause, 
or  had  been  of  counsel  for  either  party. 

Rule  granted  by  Jacobs  Jitfige,  December  t;enn^ 
1801. 
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The  &cts  are :  This  cause  came  on  for  tMal  the 
last  stated  term ;  the  Chief  Judge  and  Jacobs  As- 
sistant Judge,  present ;  the  first  Assistant  Judge  ab' 
sent,  but  not  interested  in  the  trial  of  the  cause, 
nor  had  he  been  of  counsel  to  either  party.  The 
Chief  Judge  declined  giving  any  opinion  in  the  cause, 
a»  he  was  in  aflinity  with  the  appellant.  Some  con- 
versation was  held  at  the  bar  upon  the  propriety  of 
Judge  Jacobus  sitting  alone ;  but  the  Judge  observed, 
that  as  the  parties  seemed  equally  desirous  of  a  trial, 
the  cause  might  proceed,  reserving  to  the  losing  party 
the  privilege  of  having  the  legality  of  the  proceediiigs 
of  the  Court  decided  upon  a  motion  for  a  new  trial> 
to  be  entered  at  the  present,  but  ai^ed  at  the  ad- 
journed term,  when  the  absent  Judge  would  be  in 
Court.  This  was  agreed  to  by  the  parties,  and  the 
trial  proceeded. 

The  statute  provision  on  which  the  motion  b  pre- 
dicated is,  ^'  that  if  two  of  the  Judges  in  the  trial  of 
any  cause  shall  be  interested,  or  shall  have  been  of 

■ 

counsel  for  either  party  in  said  cause,  in  every  such 
case  one  Judge  shall  hold  the  Court  for  the  trial  of 
such  cause." 

And  now  at  this  term  the  motion  was  argued, 
Tyler  and  Jacoby  Judges,  present;  but  the  Court 
being  divided,  the  former  Judge  for  setting  aside  and 
the  latter  for  supporting  the  verdict,  the  motion  did 
not  prevail,  and  a  new  trial  was  not  granted. 

Rule  discharged. 

Levi  House  and  Amos  Marshy  for  plaintiff. 
W.  C.  Harrington  and  Thaddeus  Rice^  for  de- 
fendant. 
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State 

V. 

J  P 

State  against  J.  P.  • 


THIS    was    an   indictment   for   perjury   contra  indietnent  fc» 
Jbrmam   statutiy    presented    to  the  Court  January  Sd^in'mmloo. 
3d,  1801. 

William  C.  Harrington  moved  that  the  indictment 
might  be  quashed  because  the  crime  is  alleged  to 
have  been  committed  the  24th  6scy  oi  Aprils  1797, 
more  than  three  years  from  the  time  the  indictment 
was  exhibited  in  Court. 

He  relied  upon  the  act  for  the  limitation  of  suits  on  Vermaia  Stat 
penal  statutes,  criminal  prosecutions,  and  actions  at  '  ^' 
law,  passed  November  6th,  1797.  The  3d  section 
enacts,  '^  that  all  actions,  suits,  bills,  complaints,  in- 
formations or  indictments,  which  at  any  time  hereaf- 
ter  shall  be  brought,  had,  commenced  or  prosecuted 
for  any  crime  or  misdemeanor,  (theft,  robbery,  bur- 
.glary,  forger}',  arson,  and  murder,  excepted,)  shall  be 
brougfht,  had,  commenced  or  prosecuted  within  three 
years  next  after  the  offence  was  committed ;  and  not 
after  the  expiration  of  the  said  three  years." 

The  Attorney  for  the  State  read  the  13th  section 
of  the  same  act :  "  Provided  always,  and  it  is  hereby 
further  enacted  and  expressly  declared,  that  this  act 
shall  not  be  construed  to  extend  to  or  affect  any  right 
or  rights,  action  or  actions,  remedies,  fines,  for- 
feitures, privileges  or  advantages,  accruing  under 
any  former  act  or  acts,  clause  or  clauses  of  acts,  fall-^ 
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stit^        ing  within  the  construction  of  this  act,  in  anjr  mannor 
yv.        wl>atever:'' 

termont  Slat  ^"^  ^^  ^^^  passcd  Nmemhev  the  10th,  1797,  en- 
¥fl.2.p.4if  titled,  "an  act  repealing  certain  acts  therein  men- 
tioned ;"  which  act  repeals  the  act  for  the  preventioD 
and  punishment  of  frauds  and  perjuries,  passed itfanrA 
the  8th,  1787,  and  by  section  3d  provided,  "  that  the 
aforesaid  repealed  acts  or  laws  shall  be  in  full  force 
as  to  all  matters  and  things  done  or  transacted  during 
their  existence,  to  which  tliey  relate,  to  all  intents  and 
purposes  as  tlv>ugb  this  act  had  not  been  made ;  and 
all  such  matters  may  be  prosecuted,  commenced, 
done  and  completedi  at  any  time  hereafter,  pursuant 
to  the  same  laws/* 

Mr.  Attorney  contended,  that  though  the  indict- 
ment had  been  presented  to  the  Court  since  the  pass- 
ing of  the  statute  of  Nwember  6th,  1 797,  cited  by 
the  respondent's  counsel,  and  since  the  passing  of  the 
present  statute  against  perjury,  yet  the  crime  alleged 
in  the  indictment  is  set  forth  to  have  been  perpetrated 
before  the  existence  of  those  acts.  The  indictment 
being  contra  furmam  statuti  must  be  considered  to 
lie  on  the  statute  of  the  8th  of  Marchy  1 787,  and  is 
therefore  sustained  by  the  saving  clause  of  the  re- 
pealing act,  passed  Nfwcmbcr  the  10th,  1797,  to 
which  reference  is  virtuallv  had  in  the  limitation  act 
j^asscd  JVavember  the  (5th,  J  797. 

Sedpcr  Curiam.    It  is  immaterial  under  which  of 
the  acts  against  perjury  the  indictment  may  be  sup- 
posed to  have  been  found.     The  act  of  limitation, 
passed  November  6th,  1797,  takes  effect  in  all  cases* 
from  the  exhibition  of  the  indictment  in  Court.  The 
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clei^  is  cBrected  by  die  5th  section  of  the  same  act  to       sut* 
make  a  minute  in  writing  on  the  indictment,  under        j.  p. 
jiis  official  signature,  of  the  true  day,  month  and  year  -— ^ 
when  the  same  was  exhibited ;  and  if  the  crime  of 
perjury  is  alleged  in  the  indictment  to  have  been 
committed  more  than  three  years  before  the  date  of 
such  exhibition  of  the  indictment,  the  prosecution  is 
limited. 

Indictment  quashed. 

JLeviHousey  Attorney  for  the  State. 
W.  C.  Harrington^  for  defendant. 


Ellick  Powell  against  "& kvlzij.^ a  Brown. 

EJECTMENT  for  one  hundred  acres  of  land  in  The  de«d  of  a 
Fairfield,  described  as  Lot  No.  10.  in  the  second  ^^S'ort  * 
division  of  lots  laid  out  and  severed  to  the  right  of  ^'  ^^*^1^! 
Joseph  Newmarch^  an  original  grantee  under  the  ^^r^.^^ 
charter.  ^^^.  * !«»»« 

sale  of  the  land. 

General  issue  pleaded  and  put  to  the  Jury.  The  proceed- 

inj^s  of  the  pro- 
prietors in  the 

Plaintiff  shewed  a  good  apparent  title  by  deed.         the  tax,  and  the 

collector's  own 
acts  in  the  levy 

Defendpnt  rejietfupon  a  tide  derived  from  the  sale  ^t  Ih?^  ^ 
of  the  land  tinder  a  proprietary  tax,  and  offered  the 
f  oUector's  deed  in  evidence. 
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PoweU  The  counsel  for  the  plaintiff  objected  to  the  coMec 

Brown.       tor's  deed  being  read  until  the  assessment  of  the  tax 
"     by  the  proprietors  was  first  shewn. 

Per  Curiam.  When  tlie  deed  of  a  collector  of  a 
tax  assessed  and  levied  immediately  by  the  State,  is 
exhibited  in  evidence,  and  the  deed  sets  forth,  that 
the  collector  hath  in  all  things  pursued  the  law,  it 
shall  be  considered  z&  prima  facie  evidence  of  a  legal 
sale.  But  this  merely  casts  the  onus  proband  on  the 
adverse  party,  for  the  acts  of  this  officer  of  govern- 
ment may  be  impeached.  But  the  deed  of  a  collector 
of  a  proprietor's  tax,  however  it  may  be  worded,  is 
not  even  prima  facie  evidence  of  a  legal  sale.  The 
law  will  not  render  that  respect  to  the  doings  of  the 
servant  of  a  private  corporation,  which  it  pays  to  the 
acts  of  an  acknowledged  officer  of  the  State. 

In  the  present  case  the  collector's  deed  cannot  be 
read  to  the  Jury  until  all  the  proceedings  of  the  pro- 
prietors in  the  assessment  of  the  tax,  and  the  collec- 
tor's own  acts  in  the  levy  of  it,  be  first  shewn. 

The  defendant's  counsel  now  produced  the  records 
of  the  proceedings  of  die  proprietors  of  Fairfield. 
They  set  forth,  that  at  a  proprietor's  meeting  legally 
warned  for  the  purpose,  &c. 

• 

Tiie  warrant  Plaintiff's  counsel  insisted,  that  the  warrant  for 
l^ctlng  of  tiie  warning  the  meeting  of  the  proprietors  should  be 
S't V  produced. 

duced,  that  the 
Court  may  be 

enabled   to  p^r  Curiam.    The  warrant  waminer  the  meetinsf 

lud^e  whether  °  ^ 

It  issued  agree-  of  the  proprietors  must  be  shewn,  that  the  Court  may 

ablvtolaw.  ^     *  "^ 
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be  enaUed  to  judge  whether  it  issued  agreeably  to       ^oweu 

law*  Brown. 


Verdict  for  the  plaintiff. 

ffilliam    C.  Harrington   and   Levi  HousCy    for 
plaintiff. 

Bates  Turner^  for  defendant 


SroLoicoN  Bingham,  Junior,  ex  dent.  Hubbari> 
Bablow  and  Andrew  Bradley, 

against 
David  Smith,  Tenant. 

EJECTMENT  for  50  acres  of  land,  being  part 
©f  Lot  No,  35.  in  the  second  division  of  lands  in  Fair- 
Jieldy  drawn  to  the  original  right  of  Daniel  Smith. 

Common  rule  entered.    General  issue  pleaded. 

Verdict  for  the  plaintiff. 

Defendant's  counsel  now  moved  to  file  a  declara*  m^um»  sta. 
tion  for  betterments^  under  the  statute  passed  Naoem^ 
her  5th,  1800. 

Objections  to  % 
declaration  to 

Counsel  for  the  plaintiff  objected,  and  read  the  act.  betterments 

cannot  be  taken 
in  opposition  to 

Preamble.  the  filing,  but 

must  be  made 

,     "  Whereas  many  persons  have  purchased  sup-  ™  ^^  comm<m 

^     ^  *  *      com'se  of  plead- 

posed  titles  to  lands  within  this  State,  and  have  taken  "js  ^  such  de- 

clanitiOB< 


28S  PRANKLII^  COUNTY, 

BingfaMb  posMfes»ofi  of  SHich  lands  under  such  supposed  tides'^ 
smith.  aiid  have  made  large  improvements  on  the  same, 
■  who,  at  the  time  of  purchasing,  supposed  such  tides 
to  be  good  and  valid  in  law ;  and  whereas  many  of 
such  titles  may  prove  defective  by  loss  of  records, 
the  neglect  or  laches  of  others  in  the  chain  of  title,  or 
from  other  causes,  and  who,  if  the  strict  rules  of  the 
common  law  be  attended  to,  may  be  turned  off  from 
their  possessions  and  improvements  on  such  lands  so 
by  them  made  at  great  expense,  without  any  com- 
pensation or  rewards  for  such  betterments : 

"  It  is  hereby  enacted,  &c.  That  when  any  person 
or  persons  in  the  actual  possession  or  improvement 
of  lands  within  this  State,  who  had  piirchased,  or 
those  under  whom  they  hoH  had  purchased  a  title  to  ' 
said  lands,  supposing  at  the  time  of  such  purchase, 
such  title  to  be  good  in  fee,  and  having  in  conse- 
quence of  such  purchase  entered  smd  made  improve- 
ments on  such  land,  and  shall  or  have  been  prose- 
*  cuted  and  sued  for  the  recovery  of  such  lands  before 

any  Court  by  action  of  ejectment,  or  any  real  or  pos- 
sessory action,  and  judgment  shall  be  hereafter  ren- 
dered against  such  person  or  persons  in  possession 
as  aforesaid ;  such  person  or  persons,  against  whom 
judgment  shall  be  thus  finally  given,  shall  have  right 
by  action  to  recover  of  the  person  or  persons  in  whom 
the  legal  title  is  found,  such  sum  or  sums  of  money 
as  shall  be  found  on  the  trial  of  such  action,  that  he, 
she  or  they,  or  those  under  whom  they  hold,  have 
made  the  lands  so  described  in  the  plaintiff's  declara- 
tion better  or  of  more  value  by  such  betterments  than 
it  otlierwise  would  have  been,  had  no  such  improve- 
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ments  been  made  thereon,  and  the  mode  of  process      Bingham 

V. 

shall  be,  that  the  recoveree  or  recoverees  in  such  Smith. 
action  as  aforesaid,  shall,  within  forty-eight  hours 
after  such  judgment,  or  during  the  sitting  of  the 
Court  in  which  such  judgment  is  had,  file  a  declara- 
tion in  an  action  of  the  case  against  the  recoveror  or 
recoverors  for  so  much  money  as  the  estate  is  made 
better  as  aforesaid  in  the  clerk^s  office  of  the  Court  in 
which  such  judgment  was  obtained,  which  shall  be 
sufficient  notice  to  such  recoveror  or  recoverors  to 
appear  and  defend  in  such  action  until  the  declaration 
so  filed  shall  be  determined.'' 

The  counsel  for  the  plaintiff  insisted,  that  the 
present  defendant  was  not  within  the  purview  of  the 
act.  The  act  gives  a  right  of  action  for  what  the  Le- 
gislature have  been  pleased  to  style  betterments^  only 
to  persons  supposing,  at  the  time  of  their  purchase  of 
the  lands,  the  tide  to  be  good  in  fee.  It  appeared  on 
trial,  that  the  present  defendant  comes  not  within  this 
description,  for  his  tide  and  possession  have  been 
considered  by  the  Court  and  Jury  as  in  fraudem 
legis. 

Sed  per  Curiam.  The  statute  provides,  that  the 
declaration  for  betterments  may  be  filed  in  the  clerk's 
office  of  the  Court  in  which  the  judgment  in  the  ac- 
tion of  ejectment  has  been  rendered,  and  this  right  is 
secured  to  the  defendant  without  leave  obtained  of 
the  Court. 

The  question  made  by  the  plaintiff  may  be  consi- 
dered and  decided  under  the  pleadings  to  the  decla- 

37 
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BiniHiani      ration.    If  the  parties  elect  to  tning  it  in  issue  at  bar» 
sipitb.       the  Court  will  give  it  all  the  considerati(M)  it  merits. 
'  It  is  certainly  a  question  of  spme  importance. 

Declaration  filed. 

fF.  C.  Harringtonj  Elnathan  Keyes^  and  Thod^ 
dens  Sicey  for  plaintiff. 

Bates  Turner^  for  defendant, 


CASES 


DETERMINED  IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OF   TBB 


STATE  OF  VERMONT. 


CHITTENDEN  COUNTY,  JANUARY  TERM, 

A.  D.  1802. 


JOXATHAJ^  ROBIJ^OJV;  Chief  Judge. 

ROYALL  TYLER,    >  ^    .  ,     ,  ^   . 

^     >  Mnstant  Judges, 

STEP  HSU  JACOBy  5 


MosBs  Taft,  Appellee, 

against 

The  Executors  of  John  Tharp,  Appellants, 

•  AUDITA  QUERELA,  ttT2L.>: 

The  wi'it  was  allowed  and  signed  by  two  Judges  of  V^^*  ©f^  the 
the  County  Court.  Below  the  writ  the  following  mi-  c^nty  Court, 
nute  was  made :  cognisance, 

_.  ,  must  make  re* 

"  John  Palmer  and  Jonathan  Green  recognised  to  cord  of  the 
the  defendant  in  the  sum  of  1,000  dollars,  to  pro-  sufficient  that 

he  mmutes  on 
the  virit,  "  that  A.  B.  &e.  recognised  to  the  defendant  in  the  wm  of  — —  doUarSi  to  pro- 
secute the  above  writ  in  doe  fonn  of  law,  before/'  &c. 


292  CHITTENDEN  COUNTY, 

Taft        secute  the  above  writ  in  due  form  of  law.    Before 

Thavp'- Ex»rs.    ^^» 

'  "  Lemuel  Bottom^ 

*'  Judge  of  the  County  Court." 

Counsel  for  the  defendants  moved  for  a  rule  upon 
the  plaintiff  to  shew  cause  why  the  process  should 
not  be  quashed,  because  the  recognisance  was  not 
taken  agreeably  to  the  statute. 

Rule  granted. 

Vermont  Stat        Sectiou  11th  of  the  judiciary  acjt  provides,  "  that 

vol.  1.  p.  57 1 58.  .  p       •        •  •,  .         1 

in  cases  proper  for  issuing  an  audita  querela^  the 
same,  if  judgment  was  rendered  in  the  Supreme 
Court  of  Judicature,  shall  be  allowed  and  signed  by 
a  Judge  of  the  same  Court.  But  if  the  judgment  was 
rendered  in  the  County  Court,  the  said  writ  shall  be 
allowed  and  signed  by  two  Judges  of  the  Court  last 
mentioned,  and  sufficient  security  shall  be  taken  by 
the  Judge,  or  one  of  the  Judges  allowing  the  writ,  for 
the  redelivery  of  the  body  or  estate  (as  the  case  may 
be)  to  the  custody  of  the  officer  having  the  same  in 
possession,  if  the  same  shall  be  awarded,  and  pay  all 
intervening  damages  and  costs,  and,  in  default  thereof, 
the  payment  of  the  debt,  damages  and  costs;  or  in 
cases  when  neither  body  or  estate  shall  be  taken  in 
execution,  the  recognisance  shall  be  conditioned  for 
the  payment  of  intervening  damages  and  costs,  if  the 
complainant  shall  fail  to  prosecute  to  effect." 

Defendant's  counsel.     Here  the  recognisance  is 
taken  "  to  prosecute  the  above  writy*^  not  to  redeliver 
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the  body  or  estate  to  the  custody  of  the  officer  having         Taft 
the  same  in  his  possession,  if  the  same  shall  be  award-  Thitrp's  Ex'ts. 
ed,  and  to  pay  all  intervening  damages  and  costs,  and  — — — — 
in  de&ult  thereof  to  pay  the  debt,,  damages  and  costs, 
as  the  statute  had  in  this  case  provided. 

Sed  per  Ctiriam.  When  a  writ  of  audita  querela 
is  made  returnable  to  the  County  Court,  it  is  the  duty 
of  one  of  the  Judges  signing  the  same  to  take  a  recog- 
nisance conformable  in  all  respects  to  the  statute,  and 
to  make  a  record  of  the  same,  which  the  Court  will 
intend  was  done  in  the  present  case.  The  Judge 
taking  such  recognisance  must  be  always  prepared 
on  request  to  make  out  and  certify  a  copy  of  his  re- 
cord,- and  such  copy  is  always  proferted  in  the  decla- 
ration upon  the  recognisance.  These  are  duties  in 
the  Judge.  There  is  another  distin^  duty  to  be  per-  Vervumt  sut 
formed  by  him,  provided  by  the  44th  section  of  the  ^^  '^  '^ 
same  act,  and  that  is  to  enter  upon  the  writ  a  minute 
of  the  recognisance,  with  the  name  of  the  surety  or 
sureties,  and  the  sum  in  which  they  are  bound,  which 
minute  is  to  be  signed  by  him  at  the  time  of  the  sign- 
ing of  die  writ. 

The  Judge  here  appears  to  have  complied  literally 
with  this  part  of  his  duty. 

By  Ae  expression  "  in  due  form  of  law,"  he  noti- 
fied the  defendants,  that  the  recognisance  by  him  be-- 
fore  taken  and  recorded  was  conformable  to  the  pro- 
vision of  the  statute. 

Rule  discharged. 

Darnel  Chipman  and  Amos  Marshy  for  plaintiflf. 
JF.  C.  Harrington^  for  defendants. 


N 
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Pomroy 

Kingsley. 


John  Poicroy  against  Daniel  KiNCSLsr 


m 

When  tn  offi-      TRESPASS  for  breaking  and  entering  the  plain- 
cbftttei.  ftnd     tiiTs  bam  in  Burlington  on  the  20th  of  Marchy  1798, 
ciut^y  <?  the  and  taking  from  thence  a  gelding  horse  of  the  value 
t^^^  hit  of  150  dollars,  the  property  of  the  plaintiff. 
^JJ^^^^^^]      General  issue  pleaded  and  put  to  the  Jury.  • 

thftt  ft  ftecond 
fttuchment   or 

bona  fide  pur-      The  plaintiff  shewed  the  property  of  the  horse  in 

chaie  shall  ftl« 

wftys  enure     himself  by  purchase  from  one  WUUam  MUk^  on  the 
*'*'^    **      10th  oi  January,  1798- 

The  defendant  confessed  the  taking,  and  justKed 
by  shewing  that  he  was  constable  of  Cambridge^ 
Franklin  Countyif  that  on  the  7th  of  October,  1797, 
he  attached  the  horse  as  the  property  of  fF^am 
Mills,  upon  a  writ  to  him  directed  to  serve  and  return 

« 

in  favour  oi  Johnson  and  Hawley  ;  that  the  horse  had 
been  eloigned  from  his  custody,  and  that  he  recap- 
tured him  to  satisfy  the  execution  which  followed 
the  writ  of  attachment,  and  that  this  taking  was  the 
trespass  complained  of. 

In  the  course  of  the  trial  it  was  conceded  by  the 
defendant,  that  soon  after  the  attachment  he  entrusted 
JUills  with  the  custody  of  the  horse. 

The  Court  now  interfered,  and  observed,  that  the 
cause  was  clearly  with  the  plaintiff. 

In  their  charge  to  the  Jury,  they  laid  it  down  as  a 
principle  of  law  not  to  be  dbputed,  that  when  an 


mm 


JANUARY  TERM,  iSOfi.  295 

officer  attaches  a  chattel  and  leaves  it  in  the  custody  Pomn>y 
of  the  debtor,  he  so  far  loses  his  lien  upon  the  pro-  Kingsiey. 
perty  attached,  that  a  second  attachment  or  bona  fide  ""*""" 
purchase  shall  always  enure  against  him. 

Verdict  for  the  plaintiff. 

Ebiathan  Keyes,  for  plaintiff. 
Daniel  Chipman^  for  defendant. 


State  against  G.  S. 

INDICTMENT  for  stealing  one  bushel  of  wheat  Every  «u«cicnt 
in  the  chaff,  on  the  second  day  of  Marchy  Anno  Do-  must  set*  forth 
mini  me  thousand  eight,  "^^  ^l;^^^ 

Verdict  guilty.      ".T^^^^; 

when    tJie    of- 
fence was  com- 

In  the  copy  delivered  to  die  prisoner  the  year  was  mitted ;   and 

thoiigrh  another 

rectified  to  one  thousand  eight  hundred,  and  the  de-  day  may  be 
feet  was  not  noticed  during  the  trial.  dence  on  trili, 

yet  it  must  be 
a    day    within 

Defendant  now  moved  in  arrest  of  judgment,  that  wribe^'by't^e 
the  verdict  mieht  be  set  aside,  and  he  go  witliout  f^f "*®  ^^  }'"I^" 

^  '  ^  tations,  and  the 

day :  ^*y  ^^  ^"^th  in 

^  ^  the  indictment 

Because  there  is  no  date  of  the  year  set  forth  in  the  "™"«^  ^  also 
indictment  in  which  the  offence  is  alleged  to  have  in  the  statnte 
been  committed,  and  if  any,  that  the  same  is  repug-  dictmem  will 
nant  and  impossible,  ^  insufficient. 
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State  ^mos  Marshy  in  support  of  the  motion. 

V 

G.  s.  Though  the  date  of  the  day,  month  and  year  in 

"'"  which  a  crime  is  alleged  to  have  been  committed  in 

an  indictment  be  not  material  in  evidence,  it  is  yet  of 
importance  las  it  respects  the  records  of  the  Court. 

It  is  also  material,  as  it  respects  the  statute  of  limi- 
tations. 

On  the  first  point  we  observe,  that  the  Court  will 
preserve  their  records  from  all  inconsistencies,  gross 
inconsistencies  at  the  least. 

If  the  Court  should  sanction  this  indictment,  and 
proceed  to  sentence  the  prisoner,  how  would  the  re- 
cord appear? 

The  prisoner  may  be  offered  as  a  witness  in  some 
foreign  Court.  To  do  away  his  competency  a  copy 
of  the  record  may  be  produced ;  and  it  would  appear 
that  the  Supreme  Court  of  Fermont  had  convicted  a 
man  of  an  offence  alleged  in  the  indictment  to  have 
been  committed  before  the  Norman  conquest. 

By  the  common  law  it  has  ever  been  considered  as 
material  to  set  forth  in  an  indictment  the  day,  month 
and  year,  and  even  the  hour  when  the  time  of  day  is 
necessary  to  ascertain  the  nature  of  the  offence.  Haw- 
kins' Pleas  of  the  Crowny  voh  2.  p.  325.  334,  335. 
Hale's  P.  C.  vol.  2.  p.  177.  Com.  Dig.  vol.  4. 
p.  393. 

If  the  indictment  lay  the  offence  on  an  impossible 
day,  or  on  a  day  that  makes  the  indictment  repugnant 
to  itself,  it  is  insufficient.    Hawk*  P.  C.  c.  25.  s.  77. 

In  support  of  the  second  point  we  observe,  that 
Vermont  Stat,  scction  3.  of  the  limitation  act  limits  the  prosecution 
vol.  2.  p  406.  £^^  ^j^^^^  ^^  gj^  years  after  the  commission  of  the  of- 
fence, and  not  afterwards;  and  that  no  dispute  Qiight 
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arise  respecting  dates,  section  5.  provides,  that  the        Stete 
clerk  shall  minute  on  the  indictment  under  his  official        g.  s. 
signature,  the  true  day,  month  and  year  in  which  the     .' 
$toie  is  exhibited  in  Court. 

The  language  of  the  Legislature  is  plain.  Look 
within  the  body  of  the  indictment  for  the  precise  time 
in  which  the  offence  is  alleged  to  have  been  com- 
mitted. Inspect  the  indorsement  for  the  clerk's  mi- 
nute of  the  time  of  the  exhibition  of  the  indictment 
in  Court.  Compare  the  several  dates.  If  they  differ 
more  than  six  years  in  case  of  larceny,  then  the  in-» 
dictment  is  insufficient 

State  Attorney.  f*or  the  govettiment  we  contend, 
that  the  day,  month  and  year  is  sufficiently  set  forth 
in  the  indictment.  The  second  day  of  Marchj  Aimo 
Domini  one  thousand  eight,  must  be  considered  to 
intend  the  second  day  of  March  one  thousand  eight 
hundred. 

The  expression  in  the  indictment  carries  this 
idea  so  naturally  and  forcibly  to  the  comprehension 
of  all  unprejudiced  minds,  that  it  is  observable,  that 
during  the  whole  course  of  the  trial,  this  supposed 
defect  was  not  noticed.  The  Petit  Jury  considered  it 
to  mean  the  year  eighteen  hundred  when  the  indict^ 
ment  was  read  to  them  in  their  charge.  The  prisoner 
himself  so  understood  it  when  the  indictment  was 
read  to  him  on  his  arraignment,  and  it  was  left  to  the 
critical  acumen  of  the  learned  and  ingenious  counsel 
to  discover  and  apply  a  meaning  to  it  pregnant  with 
absurdity. 

» 

In  the  construction  of  indictments  as  well  as  sta- 
tutes, they  are  to  be  so  constriied  as  to  render  them 

38 
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^tate        ccmbt^t^  if  it  can  be  done  without  violence  to  tbe 
o.  s.        wording  of  them.    If  the  indictment  was  originally 
^^^^^^^^^^  defective  in  this  part,  we  submit  to  the  Court  if  it  is 
not  one  of  those  minor  defects  cured  by  the  verdict. 

But'  we  shall  contend  that  it  b  lot  defective.  An 
indictment  which  sets  forth  the  crime  to  have  been 
committed  at  a  time  before  ex*  after  the  precise  day  of 
tjbe  actual  commission  of  the  ofience,  is  sufficient. 
Conu  Dig.  vol.  4.  p.  393. 

.  All  the  authorities  say  the  time  is  immaterial,  and 
that  the  true  question  is,  is  the  aUegati(xi  sufficient? 

If  the  time  set  forth  does  not  express  the  year 
1800,  yet  it  expresses  a  time  pasty  and  not  a  time 
future,  which  we  concede  would  be  an  impossible 
time. 

It  is  said  the  time  set  forth  in  the  indictment  19 
that  from  which  the  limitation  is  to  be  computed,  put 
in  opposition  with  the  clerk's  minute  of  the  exhibi- 
tion of  it  in  Court. 

We  consider  the  date  of  the  clerk's  minute  to  be 
one  point  of  computation ;  the  other  is  not  the  allega- 
tion of  the  time  of  the  commission  of  the  offence  set 
forth  in  the  indictment,  but  the  actual  time  shewn  in 
evidence.  The  whole  current  of  the  practice  of  the 
Court  has  been  to  decide  on  testimony  offered  in  cri- 
minal trials  on  the  point  whether  within  or  beyond 
the  statute  of  limitations  in  the  nature  of  demurrer  to 
such  evidence. 

Reverse  this  practice.  Suppose  a  person  charged 
with  the  crime  of  theft,  and  the  indictment  should 
set  forth  the  offence  to  have  been  committed  injra 
sex  annosy  and  the  Court  held  the  respondent  to  the 
day  alleged,  and  it  should  appear  by  plenary  proof 
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iSastt  &e  offence  was  actually  conunitted  twenty  years  ^te 

before  the  time  allegated  in  the  indictment,  must  the  G,'s. 

defendant  be  estopped  from  sheltering  himself  by  the  ' 
statute  of  fitlutations  ? 

Marsh.  Mr.  Attorney  seems  himself  to  doubt 
whether  one  thousand  eight  can  be  understood  tio  in- 
tend eighteen  hundred.  He  therefore  submits  to  the 
consideration  of  the  Court,  whether  this  defect  is  not 
cured  by  the  verdict. 

We  believe  that  the  doctrine  does  rwt  apply  to 
mminal  process.  In  the  systematical  writers,  under 
the  head  of  what  defects  may  be  cured  by  verdict, 
all  the  cases  are  of  a  civil  nature. 

But  it  is  objected,  that  if  the  time  alleged  in  the 
indictment  is  relied  upon  to  compute  the  term  of  the 
statute  limitation^  a  person  might  in  a  supposed  case 
be  excluded  from  the  privilege  of  it,  though  the  time 
of  the  actual  commission  of  the  offence  would  have 
brought  him  within  the  statute  of  limitations ;  but 
because  the  person  charged  may  avail  himself  of  the 
time  set  forth  in  the  indictment  to  ground  his  bar  in 
limitation  upon,  non  constat  that  when  the  actual 
time  of  the  commission  of  the  offence  is  shewn  in 
evidence,  he  may  not  avail  himself  of  the  privilege 
secured  to  him  by  the  statute  of  limitations  by  parol 
demurrer  to  such  evidence  on  trial. 

The  truth  is,  the  prisoner  has  a  right  to  many  in- 
dulgences, and  that  ih  favour  of  innocence ;  for  the 
law  views  every  man  inntx^ent  until  final  judgment 
be  passed  against  him;  and  a  well  ordered  govern- 
ihent  n^ver  delights  in  conviction. 
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iiMe.  The  Chief  Judge  delivered  the  opinion  of  the 

G.  s.        Court. 
"""""""■^       The  Court  consider  the  indictment  so  radically 

defective,  that  no  judgment  of  conviction  can  be 
rendered  upon  it.  . 

Every  sufficient  indictment  most  set  forth  the  day, 
month  and  year,  and  in  cases  of  burglary  the  hour 
when  the  offence  was  committed ;  and  though  ano- 
ther day  may  be  shewn  in  evidence  on  trial,  }'et  it 
must  be  a  day  within  the  term  prescribed  by  the  sta- 
tute of  limitations,  and  the  day  set  forth  in  the  indict- 
ment must  be  also  some  day  within  the  statute  time, 

« 

or  the  indictment  will  be  insufficient 

Judgment  arrested,  and  the  prisoner  discharged. 

fF.  C.  Harrington,  State  Attorney. 
Amos  Marshy  for  defendant. 


William  Coit,  John  Pomroy,  and  Joshua 

CHAMfi£RLAIN, 

against 
Samuel  B.  Sheldon. 


»P*      ERROR.     This  writ  was  brought  to  reverse  a 


After   an    an* 
peanmce  uia     , 

imparlance,  all  judgment  recovered  by  the  defendant  m  error  agEunst 
sonai  service  the  uow  plaintiffi},  by  the  consideration  of  Chittenden 
ai;e*aiTe  .       County  Court,  February  iSTm,  A.  D.  1801,  on  de* 

fault,  upon  an  action  of  debt  on  a  bail-bond,  jointly 
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and  severally  made  and  executed  by  the  plaintiils  in     coit  et  ai. 
error  to  the  sheriff  of  Chittenden  County,  for  the  ad-      Sheldon. 
mittiDg  fTtiSam  Coit  to  the  liberties  of  the  prison     " 
yard.    Bond  assigned  by  James  Sawyer ^  sheriff,  to 
the  present  defendant,  in  the  words  following,  to  wit: 

Know  all  men  by  these  presents,  that  I,  James 
Sawyer  J  the  sheriff  within  named,  do  hereby  assign 
and  set  over  the  within  bond  or  obligation  to  Samuel 
B.  Sheldon^  the  plaintiff  herein  mentioned,  pursuant 
to  the  law  in  that  case  made  and  provided. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  21st  day  oiMay^  Anno  Domini  1800. 

James  Sawyer. 
Signed,  sealed  and  delivered 
in  presence  of 

Jos.  Smith. 

The  original  writ  dated  15th  July,  1800 ;  the  offi- 
cer's  return  on  the  same. 

Richmond^  August  28th,  1800.     Then  served  this    ^ 
writ  by  attaching  the  body  of  Joshua  Chamberlain^     ^ 
and  took  the  underwritten  bail  for  his  appearance  at 
Court. 

James  Sawyer ,  Sheriff. 

And  also  took  Job  Boynton  for  bail  for  the  other 
two  defendants'  appearances. 

James  Sawyer^  Sheriff. 

BaU, 

Syhanus  Church, 
Job  Boynton* 
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coit  ct  ai.         General  issue  pleaded,   and  record  exhibited  in 

Sheldon.        Oyer. 

'  Besides  the  general  assignment  of  errors,  and  the 

common  exception  that  the  judgment  ought  to  haive 
been  rendered  in  the  reverse,  the  plaintiffs  in  error 
assigned  the  following: 

First.  There  is  error  in  this,  for  that  the  said  as- 
signment, by  said  James  Sawyer^  sheriff,  of  the  bail- 
bond  mentioned  in  said  Sheldon^s  writ  and  declara- 
tion mentioned,  ought  by  law  to  have  been  made  and 
executed  under  the  hand  and  seal  of  the  said  sherifi^ 
and  the  same  is  so  described  in  said  Sheldon^s  writ 
and  declaration ;  whereas  in  truth  and  in  fact  the  said 
sheriff*  did  not  affix  any  seal  to  said  assignment,  as 
appears  by  the  exemplification  of  the  said  assignment 
on  the  records  of  the  County  Court  spread  here,  ex- 
hibited in  Court. 

Secondly.  There  is  error  in  this,  that  it  does  not 
appear,  by  tlie  sheriff*'s  return  on  said  writ  and  pro- 
cess of  the  said  Sheldon  against  them  the  said  fFtl- 
Ham  Coitj  John  Pomroy^  and  Joshua  Chamberlain^ 
that  any  service  or  notice,  of  the  same  writ  or  process 
was  made  or  given  to  tlie  said  fFilliam  Coit  and  John 
Pomroyy  as  the  law  in  such  cases  requires. 

After  some  conversation  rather  desultory  upon  the 
necessity  of  affixing  a  seal,  which  it  was  contended 
by  the  defendant's  counsel  was  not  necessary  in  a 
statute  assignment,  because  such  assignment  is  ope- 
rative, not  from  the  act  of  a  private  individual,  wMch 
ought  to  be  accompanied  with  certain  solemnities  in- 
dicative of  his  deliberate  consent,  but  by  force  of  the 
law  operating  through  the  ministry  x>f  its  known 
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officer ;  and  after  a  recurrence  to  the  1 1th  section  of    Coit  ct  a. 
the  ''  act  relating  to  gaols  and  gaolers,  and  for  the      «heidon. 
relief  of  perspns  imprisoned  therein,"  the  first  excep-  y^^^  sut. 
tion  in  error  was  abandoned :  ^^  2.  p.  284, 

On  the  second  exception,  the  counsel  for  the 
plaintiffs  contended,  that  it  was  apparent  by  the  offi- 
cer's return  on  the  original  writ,  that  no  notice  of  the 
suit  had  been  given  to  two  of  the  then  defendants. 
The  return  simply  states,  that  the  sheriff  had  taken 
Job  Boston  for  bail  for  the  appearances  of  the  other 
two  defendants. 

Sed  per  Curiam.  The  Court  have  inspected  the 
record.  We  find  that  the  suit  on  the  bail-bond 
brought  by  Samuel  B.  Sheldon  as  assignee  of  th^ 
sheriff  against  the  present  plainfiffs  in  error,  was  en- 
tered at  the  September  term  of  Chittenden  County 
Court,  1800,  when  all  the  defendants,  now  plaintiffs 
in  error,  appeared  by  their  attorney  Ebiathan  KeyeSj 
an  enrolled  attorney  of  the  Court.  The  cause  was  con* 
tinned  \inder  a  rule  entered  by  agreement  of  parties, 
that  judgment  should  be  entered  by  default  at  the 
February  XtTTCiy  1801. 

After  an  appearance  and  imparlance,  all  defects  in 
personal  service  are  waived. 

Plaintiff's  counsel.  With  submission,  we  con- 
ceive, that  the  appearance  of  Mr.  Keyes^  who  was 
merely  the  attorney  of  Chamberlain^  ought  not  to 
operate  against  the  other  defendants,  who  had  no 
notice  of  the -suit. 
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Coit  et  ai.         Per  Curiam.    The  record  is  esipress.    Mr.  Keyes 

sheWon.      appeared  as  the  attorney  of  all  the  then  defendants, 

":; — ;^  and  entered  into  a  rule  for  an  imparlance ;  and  it  is 

When  the  name  *^ 

of  an  attorney  probable  that  tiic  defendants'  waiver  of  their  plea  in 

appears  on  the  «•/»••• 

record,  the  abatement  for  want  of  sufficient  service,  was  the  quid 
Buffer  the  re-  pro  quo  for  the  consent  of  Sheldon  to  the  conti- 

cord  to  be  con- 
troverted.  If  a  nuance. 

rniured*by^e  ^"*  ^  ^^^  as  it  may,  the  record  must  not  be  con- 
cou^Id"iMt  re-  ^^overted.  The  plaintiffs  in  error,  it  appears  by  it, 
tained,  he  may  h^vc  had  their  dav  in  Court  in  the  orieinal  suit. 

have    his    re-  "^  ° 

medy.  If  the  fact  be,  that  Mr.  Keyes  appeared  for  them 

without  being  engaged,  which  is  not  readily  pre- 
sumable in  an  officer  of  this  Court,  especially  a  gen- 
tleman of  Mr.  Keyes*  character,  Pomroy  and  Coit 
have  their  action  for  the  injury,  and  they  must  resort 
to  it.  They  cannot  have  relief  in  the  present  suit. 
The  defendant  in  error  must  not  suffer  by  their  laches^ 
or  the  misconduct  of  their  attorney  of  record. 

Let  judgment  be  entered,  that  the  Court  have  in- 
spected the  record,  and  find  that  there  is  no  error 
therein ;  that  the  judgment  of  the  County  Court  is 
affirmed,  and  that  the  defendant  in  error  have  his 
costs. 

JV.  C.  Harrington  and  Jolm  Fay^  for  pUdnti&. 
■■ ,  for  defendant. 
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Whitiock. 

Doe,  ex  dem.  Samuel  Mix,  "" 

agaimi  ^ 

Joel  Whitlock,  Tenant,   ■ 

EJECTMENT  to  recover  possession  of  sixty-  To  render  valid 

foar  acres  of  land  in  the  township  and  island  of  South  under  Sie  ^ 

Hero  m  Lake  Champkm,  being  Lot  No.  75.  SJI^cwo' doiiart , 

CpmmoQ  rule  entered,  and  general  issue  to  the  ^^^^w^^ 

Tiirv  attested  copy 

*^^*  of  the  rateSill 

oi*  eeneral  list 
made    by    the 

Plaintiff  read  the  charter  of  South  Hero,  sisrned  by  ■ciectmen  and 

,       _  ^  »  o  7    delivered  to  the 

toe  Governor  of  the  State,  dated  27th  October,  1779,  constable  of  any 
in  which  James  Hopkins  appears  to  be  an  original  town,  must  be 
grantee,  and  then  stated  that  the  land  demanded  was  betrdeposited 
severed  to  the  right  oi  Hopkins,  and  that  his  title  ac  TuJ^r^of  ^h?' 
croed  by  the  sale  of  the  land  at  public  vendue  for  the  jrt^owiJw^ 
non-pay  hient  of  a  tax  under  the  act "  for  the  purpose  ^^^^ 
of  raising  thirty  thousand  dollars,"  passed  November 
5,  1791. 

He  then  read  the  warrant  of  the  State  Treasurer, 
directing  the  first  constable  of  South  Hero  to  collect 
one  halfpenny  on  each  acre  of  land  in  said  town, 
dated  2d  October,  1792. 

He  then  exhibited  a  paper  purporting  to  be  the 
assessment  of  the  tax  by  the  selectmen  on  the  lands 
in  the  town,  dated  1st  February,  1793. 

Defendant's  counsel  objected  to  this  paper  being 
read  to  the  Jury,  and  took  two  exceptions :         ' 

First.  That  the  assessment  does  not  appear  tahave 
been  returned  to  the  Treaj^urer  of  the  State;  . 
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Doe  Secondly.  That  the  assessment  is  not  made  agrecv 

Whitiock.     ably  to  the  statute,  in  that  the  lots,  ranges,  Sec.  are 
"^  not  particularly  specified;    but  the  lands  are  de- 
scribed generally,  as  being  holden  by  the  ori^al 
proprietors. 

Per  Curiam.  The  paper  cannot  be  admitted  in 
evidence.  When  a  title  to  real  estate  is  defeated  by. 
operation  of  law,  the  statute  must  be  strictly  pur-. 
sued. 

The  object  of  the  act  in  directing  that  the  return 
of  the  assessment  by  the  selectmen  should  be  made 
to  the  Treasurer,  is  important  and  obvious.  It  is  to 
give  notice  to  non-resident  owners  of  the  precise 
amount  of  the  demand  which  is  made  upon  their 
lands  for  the  purposes  of  government,  in  order  that 
they  might  not  be  divested  of  their  lands  through 
mistake  or  ignorance.  Perhaps  no  government  has 
been  more  careful  in  this  respect  than  that  of  Fer- 
mont.  I'he  whole  tenor  of  this  act  exhibits  a  marked 
attention  to  rights  of  the  land  owners. 

It  levies  a  tax  of  one  halfpenny  per  acre  on  all  the 
lands  in  the  State  for  a  great  and  beneficial  purpose, 
no  less  than  to  raise  the  sum  to  be  paid  to  the  State 
of  JVew-  Yorkf  agreed  upon  by  the  several  State  com- 
missioners for  the  final  adjustment  of  certain  contro- 
versies which  had  unhappily  arisen  between  this  and 
that  highly  respectiible  State.  The  act  passed  Ab- 
yember  3d,  1791,  but  the  tax  was  to  be  collected  and 
paid  into  the  treasury  by  the  1st  day  of  January^ 
\  794.  The  State  Treasurer  is  directed  between  the 
1st  of  October  and  the  1st  of  November^  1792,  to 
bsue  his  warrant  to  the  first  constable  of  each  or- 
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ganized  town  in  the  State  to  collect  the  tax  in  their         Doe 
towns  respectively.    Upon  the  receipt  of  the  warrant     whitiock. 
the  constable  is  to  give  notice  to  the  selectmen  of  the  ^ 

town,  who,  before  the  1st  of  March,  1793,  are  to 
make  but  and  deliver  to  the  constable  a  rate-bill  con- 
taining a  list  of  all  the  lands  in  such  toMm  held  in  se- 
veralty,  and  the  number  of  acres  contained  in  each 
lot,  and  the  range  in  which  it  lies,  or  the  division  to 
which  it  was  drawn  or  pitched,  and  the  tax  to  be  paid 
on  the  same ;  and  if  there  be  undivided  land  in  such 
town,  the  selectmen  shaU,  under  their  oath  of  office, 
make  an  estimate  of  the  quantity  of  the  land  so  undi- 
vided, to  the  best  of  their  judgment,  which,  together 
with  the  other  lands  in  said  town,  they  shall  form  into 
one  general  list,  and  return  an  attested  copy  thereof^ 
on  or  before  the  1st  ofJVavemhery  1793,  to  the  Trea- 
surer  of  the  State ;  and  if  the  tax  should  not  be  paid 
by  the  1st  September ,  1793,  the  collector  was  to  pro- 
ceed  to  advertise  in  all  the  public  newspapers  in  the 
State,  six  weeks  successively,  the  sum  assessed  to 
each  person,  the  place  where  the  same  would  be  re- 
ceived, and,  in  case  of  delinquency,  the  place  where 
and  the  time  when  the  same  would  be  sold ;  and  ia 
twenty  days  after  such  publication,  the  collector  on 
non-payment  might  proceed  to  vend  the  land. 

The  return  was  to  be  made  to  the  Treasurer's 
office,  not  merely  as  a  direction  to  that  officer  in  his 
duty,  but  the  Treasurer's  office  was  to  serve  a^  a 
public  place  of  deposit  for  the  assessments.  Thaf  ^ 
before  the  publication  in  the  newspapers,  the  select- 
men's return  of  the  assessment  might  be  resorted  to 
by  the  land  owners  to  learn  the  amount  of  their  se- 
teral  taxes ;  and  it  might  at  all  times  serve  as  a  check 
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x>M        upon  the  collector,  that  he  might  not  collect  a  hrger 
^wbitiock.      sum  than  legally  assessed. 

This  geneni      ^^^  Court  considcT  the  paper  offered  in  evidence 
list  must  asccr-  j^  y^  defective  in  substance  also.    The  eena^al  terms 

tain  all   the  " 

lands  in  such  in  which  the  assessment  is  made  out,  does  not  an-^ 

town    held    in 

severalty,  and  swcr  the  beneficial  requirements  of  the  act,  which  ar^ 
acres  contain-  to  enable  cvcrv  land  owner  to  know  the  precise  sum 
and  "tivTrange  he  has  to  render  to  the  government,  and  to  enable 
Md^^thc  diii- '  ^^  ^^  correct  the  cdlectw  in  any  departure  from 

•ion  to  which  it  official  duty. 

was   drawn  or  ■' 

pitched,  and        It  is  therefore  the  opinion  of  the  Court,  that  tfad 

the  tax  to  be  '^  ^         ' 

paid  on    the  paper  adduced  by  the  plaintiff  cannot  be  read  to  tht 

same.  , 

Jury, 

7V^9  Judge,  Arntoi/^  as  to  the  first  exception. 

Plaintiff  nonsuited, 

Klncthan  Keyes^  for  plaintiff. 
Hr.  C  HarringUmy  for  defendant* 


NicHotAs  Austin  against  Petjer  Dills. 


Where  the      COVENANT  broken. 

deed    IS     not 

merely  the  in-      Declaration  for  that  the  said  Dilk.  at  BurUmrtath 

ducement    but  ^  •       i  <•       •  o        » 

the  foundation  by  a  Certain  obligation  or  covenant  under  his  hand 
or  where  the  and  scal,  dated  12th  November y  1794,  said  covenant 
Js  not**  created  reciting,  that  the  plaintiff  had  at  great  expense  pro- 

by  operation  of 

law,  but  b^  the  act  of  the  party,  the  plaintiff  must  make  profert  in  his  deqlanlioQ  of 

^be  oUigatjoD  or  oHMr  instmment  embracing  a  contract 
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coved  a  wapnant  of  survey  of  a  township  of  land  in 


^  Province  of  Lower  Camida,  called  Bokon^  for  i>iUft. 
himself  and  associates^  and  that  he  had  advanced 
h0^  sums  of  m6ney  in  locating  said  township.  That 
die  Governor  of  Lower  Canoda  had  determined  to 
gnmtl  said  land  to  the  plaintiff  and  his  associates,  to 
be  hoklen  in  common,  makiqg  1,900  acres  to  each 
associate.  -  That  the  plaintiff  had  a  right  to  appoint 
Ids  associates,  and  did  name  said  Dilb  to  be  one  tX 
them,  for  the  express  purpose  of  reconveying  part  <rf 
the  same  to  the  plaintiff  for  his  trouble  and  expense 
ki  the  business :  and  he  the  said  DUk^  in  considera* 
tion  thereof,  did  by  said  covenant  bind  and  oblige 
Idmself,  that  on  having  his  name  inserted  in  the  pa- 
tent diat  he  would  immediately  make  and  execute,  , 
agreeably  to  the  laws  of  the  Province  of  Jjorwer  Ca- 
nada, a  deed  conveying  in  fee  all  his  right  to  the 
lands  in  said  Bolton,  which  he  had  acquired  by 
having  his  name  inserted  in  the  patent  or  charter^ 
excepting  to  two  hundred  acres,  which  said  Dify,  ill 
consideration  of  the  premises,  was  to  reside  upon,  or 
procure  some  person  with  a  femily  to  reside  upon 
seven  years ;  and  that  he  or  such  person  and  family 
should  enter  upon  said  two  hundred  acres,  so  to  re^ 
side,  in  one  year  from  said  12th  day  of  November, 
and  should  clear  and  culdvate  twenty  acres  of  the 
same  within  two  years  from  the  date  of  said  charter 
or  patent,  or  that  die  said  DUk  would  convey  the  said  ' 
two  hundred  acres  to  the  plaindff,  or  to  some  person 
who  should  effectually  culdvate  the  same.  And  the 
plaintiff  avers,  that  in  pursuance  of  the  covenant  he 
procured. the  said  charter  or  patent,  by  virtue  of 
which  said  ZK/Zr.was  ^tided  to  1,200  acres  of  1^ 
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Atiitin       in  said  Bolton;  but  though  often  requested  he  refuses 

Diiif.        to  convey  to  the  plaintiff  the  said  one  thousand  acres, 

■~— "— *"  nor  within  one  year  from  the  5aid  12th  day  of  Ao- 

vember^  did  he  reside  on  the  same  200  acres,  or  {ntck 
cure  any  person  with  a  family  so  to  do ;  nor  withia 
two  years  from  the  date  of  said  patent  or  charter,  did 
he  cultivate  said  twenty  acres,  nor  reconvey  the  same 
to  the  plaintiff,  or  to  any  other  person  who  would 
effectually  cultivate  the  same;  ad  damnum^  2,000 
dollars. 

To  this  declaratiixi  defendant  demurred,  and  for 
special  cause  of  demurrer  set  forth, 

That  the  plaintiff  hath  not  in  his  declaration  made 
profert  of  the  obligation  or  covenant  counted  upon. 

Joinder  in  demurrer. 

Counsel  for  the  defendant,  llie  plaintiff  has  de« 
dared  upon  a  covenant  entered  into  by  the  defendant, 
and  assigned  particular  breaches.  The  law  requires 
that  he  should  have  the  deed  or  obligation  in  Court, 
and  offer  to  shew  it^  that  the  defendant  may  demand 
it  in  oyer^  and  avail  himself  of  it  in  his  defence. 

Counsel  for  plaintiff.  We  have  recited  the  whole 
obligation  substantially  in  the  declaration,  and  the 
defendant  can  have  every  advantage  from  the  decla- 
ration itself  that  he  could  have  derived  from  an  in-* 
spection  of  the  deed.  The  reason  of  the  monstram 
dej&it  is  done  away. 

Sed  per  Curiam.  The  {Principle  pt  law  is,  that 
where  the  deed  is  not  merely  the  ihducertient  buK 
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the  foundation  of  the  action,  or  where  the  right  of      Awtm 

y. 

action  is  not  created  by  operation  of  law,  but  by  the        Diiii. 
act  of  the  party,  the  obligation  or  any  other  instru-  * 

ment  embracing  a  contract,  must  be  proferted  in  the 
declaration.  It  b  not  sufficient  for  the  plaintiff  to 
say,  I  have  set  it  forth  substantially,  or  even  verbatim 
^t  literatim  in  the  declaration,  but  he  must  give  no- 
tice that  he  has  it  ready  to  be  shewn. 

First,  for  the  inspection  of  the  Court,  that  they 
may  see  whether  it  is  duly  executed,  and  widiout 
rasure  or  interiineation. 

Secondly,  for  the  benefit  of  the  adverse  party,  that 
he«  may  know  whether  it  be  his  seal  and  signature; 
whether  there  be  any  indorsements  or  addenda,  or 
references  to  other  instruments,  which  may  vary  the 
covenants^  or  shew  that  they  have  been  in  part  or 
wholly  fulfilled ;  and  particularly  that  he  may  com- 
pare it  with  the  declaration,  ^nd  incorporate  ^  correct 
transcript  of  it  with  the  record,  that  the  judgment 
rendered  upon  it  may  be  pleaded  in  bar  to  any  future 
action. 

Declaration  insufficient. 


And  now  the  plaintiff  moved  for  a  rule  upon  de-  After  jud^- 
Jbidant  to  shew  cause  why  he  should  not  have  leave  demumr,  the 
<tf  Court  to  amend  his  declaration.  motion  wder^a 

declaration   a- 


Rule  granted.        mended  ^paV- 

ment  of  coats 


Counsel  for  defendant.  The  statute  of  jeofails 
txpressly  excepts  those  defects  in  the  declaration 
which  the  party  demurring  shall  especially  set  down 
in  demurrer*  We  conceive  it  is  beyond  the  power  of 
the  Court  to  ocder  ameodn^ents  in  such  case. 
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Anstki  Sed  per  Curiam.    The  Court  w31  never  turn  a 

oais.        party  over  to  a  new  action  while  the  presoit  suit  cas» 
"— "■'"""'"^  be  sustained  without  injury  to  the  adverse  party. 

The  Court  consider  the  powers  given  to  them  by 
Temum  $ut.    the  Slst  section  of  the  act  defining  their  powers,  and 

regulating  judicial  proceedings,  to  be  very  clearly 
expressed. 

The  act  declares. 

First.  That  no  summons,  writ,  declaration,  return, 
process,  judgment,  or  other  proceeding  in  civil 
causes,  m  any  of  the  Courts  in  this  State,  shall  be 
abated,  ittreated,  quashed,  or  reversed,  for  any  defisct 
-or  want  of  ff^rm :  but  the  scrid  Courts  re^eetivefy 
shall  proceed  and  give  Judgment  according  to  the 
right  of  the  case  and  matters  in  low^  ov  shall  appear 
Unto,  them  J  without  regarding  any  imperfections^  de^ 
Jeets,  or  want  qfjbrm  in  such  writ,  dedamtion,  or 
other  pleading,  return,  process,  judgment,  or  cauaQ 
of  proceeding  whatsoever ;  except  those  only  in  case 
of  demurrer,  which  the  party  demurring  shall  spe- 
cially set  down  and  express,  together  with  his  de* 
murrer  as  the  cause  thereof. 

Thus  far  there  is  no  amendment  contemplated  by 
the  act.  But  the  Court,  with  a  fixed  eye  to  law  and 
justice,  are  to  disregard  all  technical' defects,  csuxpi^ 
ing  those  to  which  their  attention  is  particular^ 
drawn  by  special  demurrer.  Such  they  are  obliged 
to  notice,  and  to  decide  whether  they  fender  the  de- 
claration, Sec.  insufficient  or  not.  If  the  Court^deqide 
in  favour  of  the  demurrant,  the  statute,  pursuing  tte 
Uberal  intent  declared  hi  the  outset,  that  no  sum* 
mons,  writ,  declaration.  Sec  shall  be  abated,  ant^d, 
quashed  or  reversed  for  want  of  firai^  provideSy 


lANUARY  TERM,  IKb.  3lS 

'*  diat  the  said  Court  respectively  shall  and  may,  by       Awdn 
virtue  of  this  act,  from  time  to  time  amend  all  and        Diiis. 
every  such  Imperfections,  defects,  and  want  of  form,.  •~'—- "-^ 
other  than  those  only  which  the  party  demurring 
shall  express  as  afcH'esaid.*^ 

Here  is  ample  power  given  to  the  Court  to  ordet 
amendments  from  time  to  time,  excepting  those  set 
down  in  demurrer. 

*  But'  the  statute  proceeds— And  the  Court  "  may 
at  any  time  permit  either  of  the  parties  to  amend  any 
dfefect  in  the  process  or  pleadings,  upon  such  condi- 
tions as  the  said  Courts  respectively  shall  in  their 
discretion  by  their  rules  prescribe." 
'  Amendments  may  be  therefore  made  in  all  possi- 
ble cases,  tod  the  only  correct  distinction  which  can 
be  taken  between  amendments  before  and  subsequent 
to  special  demurrer,  that  the  former  may  be  made 
either  by  the  peremptory  direction  of  the  Court,  or 
application  of  the  party,  rvit/iout  costs,  and  the  latter 
sliall  be  suffered  upon  such  conditions  as  the  Court 
shall  In  their  discretion  by  their  rules  prescribe. 

Therefore,  in  the  present  case,  the  plaintiff  has 
leave  to  amend. 

Let  the  rule  be  made  absolute,  with  conditions  "^ 

that  the  plaintiflT  render  to  the  defendant  his  costs 
from  the  commencement  of  the  suit  to  this  time,  and 
that  he  tax  no  costs  against  the  defendant  prior  to;th^ 
next'term  <tf  the  Court,  to  which  the  cause  is  by  or. 
d^r  of  Court  continued. 

Rule  made  absolute. 

Daniel  CMpman  and  Samuel  MUer^  for  pkdhtiff. 
W.  C.  JHarringtan,  fer  defendant. 

40 


314  OHIXTENSEIf  COUNUT, 


Slierwiyxl 

V. 


AoiEf.  Sntuweov  ogamitSrtfBZV  Peaii^* 


In  en9e  aninit      SPECIAL  action  oTi  thc  case  for  idling  insufli* 

the  Bheiin   for     •         ,     ., 

ukiDg  intuiB-  cient  bail. 

S^UL^^Si,  Plaintiff  declares,  that  defendant  was  sheriff  of 
tvL^d  by  the  Chittenden  County,  during  the  years  1798,  1794, 
•heriff'8  depu.  1795  ^^j  ijg^    j^^  ^^  mirchascd  out  a  writ  erf 

ty  on  tJie  exe-  * 

cution  which   attachment  retumaUe  to  Chiiten^  Countr  Court, 

issued  upon  the 

/.  /a.  against  dated  23d /f^,  1793,  against  John  Ledgerd^  which 
be  so  far  im-  he  delivered  to  Efws  fTaodf  then  deputy  to  the  de* 
S^sheriff  may  fendant,  to  servc  and  return  according  to  law^  who  on 
fenc"^  undirufe  the  30th  of  the  same  July,  arrested  the  body  erf  Led- 
STt* '*the"'b!u  ^«^»  ^d  accepted  one  Bobert  fTorks  as  his  baiL 
d"t  ""ro'^rt'  ^^^  ^^  *^  February  term  of  the  County  Courl^ 
to^po«^th«  1795,  he  recovered  judgment  against  Ledgerd  for 
g-ainst  the  prin-  107  dols.  33  ets.  and  co$ts,  and  tod^  out  his  writ  of 
of' the  date  of  cxecution  and  delivered  the  same  to  ifnoj  H^oed^  then 
pu    ezepuuon.  ^^  depftty  to  the  defendant,  who  returned  it  mm  est. 


That  pn  the  10th  oiiAtigitst,  1795,  he  purchased  ottt 
his  writ  of  scire /bfiias  against  the  bail,  Robert  Worke^ 
signed  by  John  Law^  Esquire,  one  0f  the  Justices 
pf  the  Peace  within  and  fix*  the  County  of  Chittenden^ 
and  returnable  to  Chittenden  County  Court,  Septem^ 
her  term^  1796.  That  he  recovered  judgment  against 
Robert  fTorkt,  February  term,  1796,  for  144  dol% 
57  cts.  damages,  toid  26  dob.  75  cts.  costs.  That  he 
took  out  his  writ  of  execution  10th  oi  August^  1796# 

and  delivdped  it  to  r—^ ,  another  deputy  to  thc 

defendant,  who  within  60  days  returned  it  nm  est. 
Thit  die  judgmbtit  ib  m  06  part  satisfied  And  so 
he  says»  &c. 


jmhtasy  Trnm^  tmrr  ^u 

Pl«%  gueral  iasue^  and  put  to  the  Jury.  Stanmrt 

There  a»  two  fxtkits  made  in  the  ddenoe : 
First  That  the  writ  of  scire  Jkcios  wns  sif|;ned  by 

a  Justice  of  the  |^cace»  when  it  ought  to  have  heen 

signed  by  one  of  the  Judges,  or  the  Clerk  of  the 

Cooaty  Court. 
SecoiDdtty.  That  Habert  Wmtki  was  sufficimt  as 

batf  jft  the  tiiDe  he  indorsed  the  original  writ^  and 

ciBtimB^  so  to  be  f or  seveiial  yean  afterwards* 
The  fifsl  point  mas  by  agreement  of  the  parties 

menped  for  the  pf^ion  of  the  Court 
The  cause  proceeded  to  the  Jury  upon  the  second* 
Tn  thia  evidence  adduced  in  support  of  dm  Ihia 

ooupsel  £br  tbe  pkaattf  objtcied* 

Bmmd  ^Mpmon^    The  act  eoncenung  suretiesaod  ^^veir*  edit 

^    .  ■        11^       »  ^,     ,^^,*  *.      of  1  he  statute*, 

S€tpej^icmSjf9saGd  March  3a,  1787,  must  govern  ui  p.i7L 
ikis  case ;  bj  die  4th  section  of  which  it  b  enacted^ 
*-^that  mhaa  m^  offioer  or  Qther  peiBon  serving  an 
sttacfanBent  or  autt^ority,  issuing  a  ripkvin^  shall  lake 
insuiKGisiit  bail  or  sureties  in  the  action,  he  shatt  ho 
lUi)le  to  answer  all  damages  to  the  cieditor  or  esedi^ 
iofSj  las  or  dieir  executors,  administrators  or  assigns^ 
sriib  mi^  rdc^over  the  same  agunst  the  per^ 
audi  insufficient  bail  or  sureties,  his  heics^  executocs 
fr  adn^nistrators,  inaqiecialactioaQathecaaetobe 
bMugbt  £or  thai  purpose*" 

We  consider  that  tl^  words  of  the  statute  are  ouC 
the  expacsaions  oi  the  common  law ;  that  no  time 
being  memioq^  fi  Ac  statute  when  the  bail  shall  l>e 
suftoknt,  it  must  be  intended,  in  order  to  carry  the 
beneficial  design  of  the  statote  into  e&ct,  that  the 


dl8 


CHinxtfDBM  cauwn,  &c 


^u 


Shenrotft  Thtf  ikfisndant  fiuling  to  sheir  this,  a  mikt  ms 
fmiW;  taken  for  the  piaiiitiJF  by  conaetat)  aabject  to  die  opi* 
"■"■""^  nion  of  the  Court  on  the  point  resenmL 


Vei^  for  plaintifr,  210  dols.  2S  eta. 

* 

SUmuel  MUkr  and  Dmiel  Ck^man^ 
plidmifil 

Amo$  Mursh  and  fK  €.  Harnngbm^ 
frfidflnt 


*        « 


i 


^  • 


CASfiS 


ilBTEfcMmto  IM  TllE 


SUPREME  COUHT  OF  JUDICATURE 


or  TBB 


STAt£  01*  VEftMONT. 


CHITtEKD£N  COUNTY,  JUNE  ADjOURNEO 

TERM,  A.  D.  1802. 


MfrATHAN'  ROBIJi/SOJV;  Chief  Judgi. 
STEPHMJ^  JACOB,  I  ^'"•"^  ''^''' 


ApiEL  Sherwood  against  Stephen  Pearl, 

Reserved  case. 

THE  plaintiff  declared  against  the  defendant  as  a  writ  of  #cwe 
late  sheriff  of  Chittenden  County,  for  the  laches  of  "btrtotheC^ 
Eno9  fTood,  his  deputy,  in  accepting  Bobert  Works  S  dSdllJJ^ 
as  bail,  on  mesne  process,  in  a  certain  action  com-  }^^*^J^ 
menced  and  prosecuted  to  final  judgment  and  execu-  ^^  ^  "2» 
tion  by  the  plaintiff  against  one  John  Ledgerd^  he  the  thePeace. 
aaid  Robert  being  insufficient  as  bail.  The  cause 
being  put  to  the  Jury  upon  the  general  issue,  die  plain* 
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Shfnma  ijr  offered  in  evidence  a  writ  of  scire  fadias  brought 
^^^'  by  him  against  the  said  Bobcrt  Works  as  bail  to  the 
said  Jphn  Ledgerd^  which  writ  was  signed  by  John 
Law^  Esquire,  one  of  the  Justices  of  the  Peace  within 
and  for  the  County  of  Qhittertdm^  and  maderetumable 
to  Chittenden  County  Court,  September  Xsxm^  1795. 

In  m  action  on  The  counsel  for  the  defendant  objected  to  the  writ 
the  iheriff  for  of  Scire  facios  being  read  and  heard  in  evidence  by 
cicnt^aii'upon  the  Jury,  becausc  they  say  that  such  writ  was  illegally 
Sc"^£3iSt'  issued,  and  ought  to  have  been  signed  by  one  of  the 
Sff?ii^c  K  Judges  of  the  County  Court,  or  by  their  Clerk. 

piyy  to  the 
judgment     «• 

Sdn»t  the  bail,      Jt  is  hereby  ordered  by  the  Court,  with  the  con- 
at    he    may  ■  ^  ^ 

in  his  defence  sent  of  parties,  ou  the  record  entered,  that  the  cause 
of  a  radical  de«  shall  proceed  to  the  Jury,  and  a  verdict  be  taken  on 
cess 'upon  ^e"  the  general  jssue,  subject  to  the  opinion  of  the  Court 
"*  •'^*  on  the  admission  of  the  above  t^iTit  of  scire  facias  in 

evidence.    That  is  to  say,  if  the  Court  shall  be  of 
opinion. 

First.  That  the  above  writ  of  scire  facias  was  il- 
legally issued ;  and, 

Secondly.  If  illegally  issued,  that  such  error  in  the 
process  can  be  taken  advantage  of  by  the  defendant 
m  this  present  action,  then  judgment  shall  be  entered 
for  the  defendant  with  legal  costs  of  suit. 

But  if  the  Court  are  of' opinion  otherwise,  then 
judgment  shall  be  entered  for  the  plaintiff,  to  recover 
such  sum  in  damages  ais  the  Jury  may  find  by  their 
verdict  with  legal  costs. 

Verdict  for  plaintiff,  210  dols.  25  cts. 

By  order  of  Court, 

Solomon  Miller ^  Clerk. 
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The  reserved  case  was  ^rgued  and  decided  this     Sherwood 


Amos  Marsh.  We  consider  that  the  pl^ntiff^s 
action  against  the  defendant,  late  sheriff  of  this  Coun- 
ty,  is  a  demand  of  strict  right.  No  equitable  consi- 
deration can  be  shevtrn  for  it.  To  enforce  such  a 
demand  in  a  Court  of  Justice^  the  statute  must  be 
strictly  pursued* 

The  plaintiff  complains,  that  the  defendant  hath 
not  performed  his  duty  required  by  the  statute,  and 
therefore  he  says  he  is  entitled  to  a  special  action  on 
the  case  upon  the  statute.  It  is  therefore  incumbent 
on  him  to  shew  himself  within  the  purview  of  the 
statute,  and  that  he  also  hath  pursued  the  path  of 
duty  prescribed  by  the  statute  in  coming  at  this 
right. 

We  say  he  hath  failed  in  this, 

Because  his  writ  of  scire  facias^  offered  by  him  in 
evidence  on  trial  to  the  Jury,  was  not  legally  issued^ 
and  therefore  the  proceedings  upon  it  are  erroneous 
as  they  relate  to  the  bail,  and  void  as  they  relate  to 
the  present  defendant* 

That  the  writ  of  scire  facias  was  illegally  issued^ 
being  signed  by  a  Justice  of  the  Peace,  is  clear  from 
a  recurrence  to  the  act  passed  March  10th,  1787,  re-  JTatvufU^s  edit 

,     .  ,  -....,  Vennont  Stat 

gulatmg  processes  and  proceedmgs  m  civil  causes,  p.  ^ 
which  was  then  in  force,  and  which|  by  a  saving 
clause,  made  when  repealed,*  is  to  be  in  full  force- as 
to  all  matters  and  things  done  or  transacted  during 
its  existence,  to  which  it  relates,  and  is  not  to  be  con- 
strued to  affect  any  rights  or  remedies  accruing 
under  it. 
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This  statute  adopts  the  common  law  distinction 
Petri.  between  original  and  judicial  process.  The  wFit  in 
■*  the  former  shall  be  signed  by  a  Judge  or  Clerk  of  the 

County  Court  before  which  the  cause  is  to  be  tried, 
or  by  a  Justice  of  the  Peace  of  the  same  County;  but 
judicial  writs,  of  the  nature  of  which  is  that  of  scire 
focia&^  must  be  signed  by  a  Judge,  or  by  the  Clerk  of 
the  Court :  therefore  the  statute,  speaking  of  those 
writs  which  may  be  signed  by  a  Justice  of  the  Peace, 
terms  them  ^'  processes  to  be  commenced,"  that  is, 
to  be  originally  commenced.  But  the  writ  of  scire 
,  facias  is  not,  technically  speaking,  a  process  to  be 
commenced,  but  a  writ  directed  to  a  party  to  shew 
cause  why  a  writ  of  execution  should  not  issue 
gainst  him  upon  a  judgment  already  rendered,  and 
a  process  which  hath  been  commenced.  That  the 
statute  holds  forth  this  distinction  in  process  before 
the  County  Court,  is  confirmed  from  the  next  sen- 
tence,  "  And  all  writs  signed  by  a  Judge  or  Clerk 
of  the  County  Court  aforesaid,  as  well  original  as 
judicial." 

But  it  will  be  contended,  that  if  this  writ  of  scire 
facias  was  illegally  issued,  the  present  defendant 
cannot  in  this  action  take  advantage  of  such  defect  in 
the  process. 

We  consider  tliat  he  has  such  right.  Here  is  a 
void,  or  at  the  least  a  voidable  process,  and  the  exe- 
cution issued  upon  it  has  been  adduced  in  evidence 
to  shew  the  insuiEciency  of  the  bail,  which  was  the 
main  point  in  issue  to  the  Jury.  The  defendant  in 
sci.  fa.  Robert  fTorks^  absconded  tlie  United  StateSy 
and  the  judgment  against  him  was  rendered  by  de- 
iault.     The  present  defendant  has  had  no  day  in 
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CouM  to  shew  that  process  is  void.   When  he  is  how     BhHwiNMl 
made  privy  to  the  record,  shall  he  not  be  let  in  that        p^j.i 
the  mesne  process  is  void,  and  the  judgment,  exe-  ""' 

cution,  and  return  of  non  est  consequently  void,  and 
theref(»^  the  legal  ri^t  to  sustain  this  action  does 
not  exist  in  the  plaintiff. 

Daniel  CMpman.  Here  >re  two  points  in  the  case 
reserved  to  be  considered  by  the  Court : 

First.  Whether  the  writ  of  id^Jh.  was  legally  or 
lUegally  issued* 

In  I'efdy  to  the  coni^truction  given  to  the  statute  of 
March^  1787^  by  the  opposing  counsel,  we  shall  read 
that  statute. 

*'  Be  it  enacted,  &c.  that  the  ordhiary  mode  of 
process  in  civil  causes,  in  the  several  Courts  of  Judi- 
catiire  within  this  State,  shall  be  by  Summons  or  at- 
tachment, and  according  to  the  form  provided  by 
law;  axsd  evert/ process  to  be  commenced  before  any 
County  Court  within  this  State,  shall  be  signed  by  i 
Judge  or  Clerk  of  the  County  Court  before  which  the 
cause  is  to  be  tried,  or  by  a  Justice  of  the  Peace  of  die 
same  County,  and  all  writs  and  processes  triable  in 
the  Supreme  Court,  and  therein  originally  com- 
menced, shall  be  signed  by  a  Judge  of  the  same ;  and 
all  writfi  ^gned  by  a  Judge  or  Clerk  of  the  County 
Court  as  aforesaid,  as  well  original  as  judicial,  shall 
rati  bto  any  County  or  place  within  this  State,  and 
be  there  ejsieouted  by  any  officers  to  whom  di- 
rected." 

It  appears  here,  that  the  common  law  distinction 
between  original  and  judicial  process,  does  not  apply 

to  the  process  of  the  County  Courts,  but  is  expresst|r 
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Shei«iOdd     applied  to  the  process  of  the  Supreme  Court.    But  if 
Pearl.        the  Court  can  possibly  give  the  construction  am* 

-     tended  for  by  our  opponents,  we  rest  securely  on  the 

second  point  in  the  case  reserved, 

That  if  the  writ  of  sci.  fa.  was  illegally  issued,  the 
defendant  cannot  take  advantage  of  it  in  the  present 
aption. 

The  judgment  in  sci.Jh.  must  be  acknowledged  to 
be  in  force.  Boiert  fFarks^  aside  .of  the  statute  of 
limitations,  could  not  reverse  it  by  writ  of  error;  for 
the  signing  by  the  magistrate,  if  illegal,  was  a  matter 
in  abatement ;  and  a  man  shall  never  assign  that  for 
error  which  he  might  have  pleaded  in  abatement  ^ 
for  it  ^all  be  accounted  his  folly  to  neglect  the  time 
of  taking  that  exception.  Bac.  Abr.  vol.  2.  p.  492. 

But  if  Robert  Works  could  have  taken  advantage 
pf  it  in  error,  no  advantage  can  be  taken  by  a  third 
person;  for  if  so,  the  present  defendant  might  have 
had  his  writ  of  error*  But  the  law  says,  **  no  person 
can  bring  a  writ  of  error  to  reverse  a  ju^ment  who 
wa$  npt  party  or  privy  to  the  record."  Roll.  Abr. 
747.  X  fVils.  255.  And  until  this  judgment  is  re* 
versed,  no  one  is  permitted  to  say  it  is  not  in  force  in 
the  f^ce  of  the  record ;  for  it  is  laid  down  in  BacorCs 
Abridgment^  vol,  2.  p.  ,529.  "  If  an  action  of  escape 
be  brought  against  the  sheriff,  and  tli^  judgment  upon 
which  it  is  founded  oe  reversed  before  such  time  as 
the  defendant  is  forced  to  plead,  he  may  plead  tnd 
tiel  record ;^^  but  it  is  said  in  the  note,  **  If  in  debt 
mpon  escape  the  plaintiff  recovers  and  hath  execution, 
and  afier  th^  firsit  judgment  is  reversed,  yet  the  judg-^ 
ment  for  the  escape  remains  in  force," 
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Every  thing  necessary  for  the  plaintiff  to  shew  to     Shunnod 
maintain  this  action  is,  that  the  defendant  took  in-        i*««ri. 
sufficient  bail,  and  the  non  est  on  the  execution  in  ' 

«?i.  Ja.  is  sufficient  evidence  of  it.  What  could  he 
shew  more  ?  The  plaintiiF  has  lost  his  debt  by  the 
laches  of  the  defendant  in  failing  to  take  sufficient 
bail.  The  law  says,  in  such  case  the  sheriff  shall 
be  responsible ;  and  now  the  defendant  says,  the  writ 
of  scire  Jacias  illegally  issued.  If  so,  this  is  a  disco- 
very not  made  by  Robert  Works^  the  person  solely  in 
interest,  but  by  himself,  or  rather  through  the  pene- 
tration of  his  counsel.  If  the  defendant  had  done  his 
duty,  and  accepted  sufficient  bail,  the  original  judg- 
ment would  long  ere  this  have  been  satisfied,  and  we 
never  shou^have  heard  of  this  supposed  defect  in 
the  process. 

W.  C  Harrington.  We  shall  submit  the  first  point 
to  the  consideration  of  the  Court  without  further  re- 
mark; 

Upon  the  second,  it  is  insisted  by  our  opponents, 
that  Robert  Works  himself  could  not  have  taken  ad- 
vantage of  this  defect  in  the  process  j  for  it  is  cited 
from  Bacon^s  Abridgment^  that  a  party  shall  never 
assign  that  for  error  which  he  might  have  pleaded  in 
abatement;  for  it  shall  be  accounted  his  folly  in 
neglecting  to  take  the  exception  in  time.  We  do  not 
dispute  this  general  position,  butits  applicability  to  this 
case.  This  law  writer  is  here  speaking  of  cases  where 
th^  defendant  has  appeared  and  pleaded  in  Court ; . 
and  all  the  explanatory  cases  cited  shew  instance^ 
ivhere  the  defendant  appeared  and  pleaded,  and  his 
appearance  and  pleading  are  the  reasons  rendered  why 
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shtfwvoA     he  may  not  take  advantage  of  such  defects  in  error ; 

YetfL       for  he  has  waived  his  rights  which  he  may  do  either 

*— """^"^^  by  pleading  or  imparlance,  but  never  by  defaults 

Error  brought  on  a  judgment  rendered  on  de&ult 
will  notice  every  defect  in  process,  pleading,  and 
judgment. 

But  it  is  said,  that  even  admitting  World  cduld 
have  reversed  the  judgment  in  set.  fa*  by  error,  the 
present  defendant  could  not 

We  consider  this  position  not  well  founded.  The 
general  principle  was  not  fully  stated  by  Mr.  Chip*, 
man.  ^^  No  person  can  bring  a  writ  f£  error  to  reverse 
a  judgment,  who  was  not  ai  party  or  privy  to  the  rd<* 
cord?'  This  is  correct :  but  there  is  a  further  clause  i 
^^  or  who  was  not  injured  by  the  judgment^  and  there* 
fore  is  to  receive  advantage  by  the  reversal  thereof." 

Under  this  rule  we  find  frequent  cases  of  persons 
bringing  error,  who  were  not  privy  to  the  record. 
The  heir  at  law,  the  remainderman,  or  any  other 
person  prejudiced  by  the  erroneous  judgment,  may 
bring  error.  But  if  we  were  not  privy  to  the  judg- 
ment, and  could  not  bring  error,  the  reason  why  yft 
should  ntyw  take  advantage  of  this  void  process,  ap« 
plies  with  greater  force.  If  as  we  assert,  the  plaintiff 
could  at  no  stage  of  the  process  have  interfered  to  take 
advantage  of  this  defect  in  the  issuing  of  the  9ci.  Jh* 
and  if,  as  our  opponents  insist,  neither  fFarkt  of 
our  client  could  set  it  aside  by  error,  and  our  client 
cannot  now  take  advantage  of  it  in  the  present  actioni 
surely  here  is  an  injury  sustained,  without  poB^ility 
of  remedy ;  which  is  a  solecism  in  law. 

It  is  said  the  plaintiff,  through  the  laches  of  olif 
client,  has  lost  his  debt,  unless  he  can  recover  k  y% 
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die  present  action.    This  is  intimated  to  be  a  hard    shervood 
case ;  but  certainly  it  would  be  equally  hard  for  our       p^ 
client  to  respond  a  debt  from  his  own  purse,  through  •■  ' 

the  laches  of  a  deputy  long  since  discharged  from  his 
bail* 

We  have  no  doubt  that  the  Court  will  in  this  case 
pursue  th^t  even  tenor  of  justice  which  has  so  long 
been  dispensed ;  that  they  will  decide  this  calse  upon 
the  great  leading  principle,  that  he  who  pursues  a 
statute,  not  a  moral  right,  shall  himself  pursue  tht 
statute  strictly. 

The  Chief  Judge  delivered  the  opinion  o£  the 
Court,  TykTy  Judge,  dissenting. 

The  Court  consider  the  intention  of  the  statute  of 
March  10th,  1787,  which  must  govern  in  this  case, 
to  be,  that  the  writ  of  scire  Jacias  must  be  signed  by 
one  of  the  Judges,  or  the  Clerk  of  the  County  Court; 
and  therefore  the  present  being  signed  by  a  Justice 
of  the  Peace,  issued  illegally. 

The  distinction  between  original  process,  which 
may  be  signed  by  a  Judge  or  Clerk  of  the  County 
Court,  or  any  Justice  of  the  Peace  within  the  County; 
and  the  judicial  writ,  which  must  be  signed  by  the 
former,  is  of  importance. 

llie  judicial  writ,  being  grounded  upon  the  re- 
cords of  the  Court,  should  be  issued  only  by  those 
who  have  of&cial  access  to,  or  are  keepers  of  the 
records.  These  writs  are  sometimes  issued  of  ri^t, 
and  sometimes  by  discretion.  In  the  former  case  the 
Clerk  may  sign,  in  the  latter  a  Judge  only.  But  the 
€»iginal  writ  may  be  signed  by  any  magistrate  in  the 
County,  because  in  him  the  signing  is  a  mere  minis- 
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tterwood  terial  act)  requiring  neither  the  exercise  of  discretiofi| 
t  Petri  or  intimacy  with  the  records. 
"""""""""^  The  question  whether  Robert  fForks  or  the  pre- 
sent defendant  could  have  taken  advantage  of  this 
defect  in  error,  seems  to  be  aside  of  the  present  issue, 
which  is,  whether  the  defendant  can  avail  himself  of 
it  in  the  present  action. 

The  Court  consider,  that  the  defendant,  by  the 
plaintiff's  having  produced  the  records  and  proceed* 
higs  on  the  judgment  in  scire  facias  against  him  in 
evidence  upon  the  issue  to  the  Jury,  is  by  the  act  of 
the  plaintiff  so  far  made  privy  to  the  record,  that  he 
may  take  advantage  of  the  illegality  pf  the  issuing  the 
writ  of  scire  Jhcias.  A  party  takes  a  judgment  upon 
a  defective  process  at  his  peril,  if  it  be  such  a  defect 
as  is  waived  by  imparlance  or  pleading,  the  adverse 
party  shall  not  maintain  error  against  him ;  but  when- 
ever he  attempts  to  use  the  record  against  a  third 
person,  especially  a  public  officer,  he  may  at  such 
time  take  advantge  of  the  defect.  ^ 

The  plaintifi^s  claim,  as  has  been  well  observed, 
b  a  demand  of  strict  statute  right;  and,  to  shew  him- 
self entitled  to  it,  he  must  convince  the  Court  or  Jury, 
that  he  has  stricdy  pursued  it  in  all  substantial  parts 
of  his  proceedings. 

Let  judgment  be  entered,  that  the  verdict  of  the 
Jury  be  set  aside,  and  that  defendant  have  his  costs. 

Daniel  Chipman  and  Samuel  Miller j  for  plaintiff 
Amos  Marshj  W.  C.  Harrington^  and  Levi  House^ 
for  defendant 
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V. 

Moore  et  al. 


tare 


Treasurer  of  the  State 

against 

£zRA  Moore,  Solomon  Staktok,  and  Charles 

Ames. 


SCIRE  FACIAS^  to  shew  cause  why  a  writ  of  wnt  of 
execution  should  not  issue  against  them  for  the  penal  gf^I^  "y^  the 
sum  of  a  bond  of  recognisance  entered  into  by  them  court,  loidmay 
for  the  personal  appearance  of  Ezra  Moore^  at  the  ^'jjlj^t*^  *^" 
Supreme  Court  at  their  term  holden  in  this  County, 
on  the  first  Tuesday  of  January^  1800,  to  answer  to 
an  indictment  presented  against  him  by  the  Grand 
Jiuy.     The  writ  signed  by  Solomon  Miller,  Clerk  of 
the  Court,  served  as  therein  directed  by  attachment, 
and  returned  to  the  January  term,  1802. 

The  defendants  demurred,  and  set  down  for  causes 
specially. 

First.  That  the  writ  of  scire  facias  issued  as  an 
attachment,  when  by  law  it  should  have  issued  as  a 
I  summons.    ^ 

Secondly.  That  it  was  signed  by  the  Clerk,  when 
it  should  have  been  signed  by  one  of  the  Judges  of 
the  Court. 

By  the  Court.  This  is  a  dilatory  plea.  Should  it 
not  have  been  pleaded  in  abatement  ? 

Samuel  Miller.  I  am  sensible  these  defects  in 
the  process  might  have  been  pleaded  in  abatement ; 

but  I  was  not  engaged  until  the  present  term.    A 
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TreMorer     doobt  had  arisen  whether  the  time  for  pleading  a  di' 

Moore  et  «L   latoiy  plea  had  not  passed;  and  though  I  am  inclined 

"""■"■"^  to  think  that  the  Court  would  consider  the  present 

sitting  to  be  a^  of  the  stated  term,  yet  as  we  consider 
these  defects  may  be  well  taken  advantage  of  in  de- 
murrer, we  have  preferred  this  mode. 

Court.  Granting  that  the  adjourned  is  but  a  pro- 
longation of  the  stated  term,  yet  as  the  term  to  plead 
in  abatement  is  restrained  by  the  rule  to  the  second 
day  of  the  term,  have  you  not  waived  your  abate- 
ment ?  However,  let  the  cause  proceed.  The  Court 
will  not  permit  Mr.  Attorney  to  demur  to  a  demur- 
rer^  But  let  it  be  well  understood,  that  if  the  Court 
decide  against  the  demurrer,  they  will  not,  in  this 
case,  award  a  respondeat  ouster ^  but  will  render  a 
judgment  in  chief. 

Miller.  The  27th  section  of  the  judiciary  act 
enacts,  **  that  all  writs  of  error,  v^rySu^  ol  scire  fackuy 
writs  of  review,  and  other  writs,  the  service  of  which 
is  not  particularly  directed  by  statute,  where  the  de- 
fendant, respondent,  or  party  on  whom  the  service  is 
to  be  made,  is  an  inhabitant  or  occasional  resident  in 
this  State,  shall  be  served  in  the  same  manner  as  is 
before  provided  in  this  act  for  the  service  of  writa  of 
summons.'*  This  refers  jto  the  preceding  section, 
which  enacts,  ^^  that  all  writs  of  summons  shall  be 
served  on  the  defendant  or  defendants,  by  delivering 
him,  "her,  or  them  a  true  and  attested  copy  of  said 
writ,  with  the  officer's  return  thereon,  or  by  leaving 
such  copy  at  the  house  of  his,  her  or  their  usual  place 
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tjf  abode,  with  some  penxm  of  sufficient  discretion     Tre««nror 

Jesklent  therein,"  Moore  et  aL 

The  31st  section  of  the  same  act,  it  is  true,  enacts,  " 
^'  that  writs  of  scire  facias  against  bail  may  issue  as 
attachments  against  the  goods,  chattels,  ov  estate  of 
such  bail,  and  for  want  thereof  against  the  body  or 
bodies  of  such  baily  as  in  original  process."  But  the 
statute  here  manifestly  refers  to  such  writs  of  scire 
Jadas  as  may  be  issued  against  bail  upon  mesne  pro- 
cess, and  not  against  bail  entered  upon  recognisaiAce 
for  the  personal  appearance  of  a  delinquent  in  Court. 
For  the  32d  section  explains  the  bail  alluded  to, 
'*  that  when  such  surety  or  sureties  shall  have  in- 
dorsed his,  her  or  their  names  as  bail  as  aforesaid," 
&c.  This  certainly  cannot  allude  to  bail  on  recogni- 
sance, where  no  such  indorsement  is  made.  The 
statute  also  speaks  of  such  bailj  expressly  referring  to 
the  bail  before  treated  upon  in  the  statute,  which  is 
entirely  silent  upon  the  subject  of  bail  entered  into 
by  way  of  recognisance.  Indeed  the  whole  subject 
matter  of  the  statute,  from  the  24th  to  the  33d  section, 
both  inclusive,  is  civil  process. 
« 

Per  Curiam.  The  Court  do  not  incline  to  hear 
upon  the  second  point.  The  statute  provides,  ^^  that 
every  writ  or  process,  originally  returnable  to  the  Su- 
preme Court,  shall  be  signed  by  a  Judge  or  Clerk  of 
the  same."  It  is  true  there  are  certain  writs  issuing 
originally  from  this  Court,  which  the  Clerk  is  not 
empowered  to  sign ;  but  the  only  distinction  between 
those  which  he  may  or  one  of  the  Judges  must  sign, 
is,  where  the  granting  of  the  writ  is  of  discretion  or 
#f  right.    The  scire  facias  is  a  writ  which  issues  mi- 
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Treasurer     nisterially,  and  the  plaintiff  hath  a  right  to  demand  it, 

Moore  et  ai.    and  the  Clerk  may  sign  it.    But  writs  of  audita  que^ 

""""""'"'"  relof  error,  &c.  the  issuing  of  which  depends  on  the 

sound  discretion  of  the  Judge,  he  cannot  sign. 

The  first  exception  is,  that  the  writ  should  have 
been  issued  as  a  summons,  and  not  as  an  attachment. 
The  Court  do  not  consider  the  case  of  bail  entered 
upon  a  recognisance  as  a  casus  omissus  in  the  statute, 
but  do  consider  that  the  31st  section  of  the  judiciary 
act  covers  all  writs  of  scire  facias.  It  is  said  the  sta- 
tute is  here  treating  of  civil  process.  Tliis  is  correct* 
But  the  recognisance  taken  for  the  sqppearance  of  a 
delinquent  to  answer  to  an  indictment,  is  a  civil  eon- 
tract  between  the  government,  represented  by  the 
Treasurer,  and  the  recognisors.  The  whole  course 
of  practice,  since  the  promulgation  of  the  statute,  has 
been,  where  the  occasion  required,  to  issue  writs  of 
attachment  against  the  bail  on  such  recognisances. 

Judgment,  diat  demurrer  is  insufficient. 

W.  C.  Harrington^  for  the  State. 

Samuel  Miller  and  John  Fay^  for  defendants. 
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MOTION  for  a  writ  of  procedendo.  Motion  for  writ 

oi  procedendo' 

Harrington,  State  Attorney,  at  this  term  moved 
the  Court  for  a  writ  of  procedendo^  directed  to  Chit- 
tenden  County  Court,  commanding  the  Judges  to 
proceed;  hear,  try  and  determine  a  certain  cause  be- 
tween the  State  and  one  Ross,  who  had  been  arrested 
to  answer  in  that  Court  for  a  larceny  in  stealing  a 
bufialoe  skin,  upon  an  information  filed  ex  officio  by 
the  State  Attorney. 

The  facts  upon  which  the  motion  was  grounded, 
appeared  to  be^ 

That  Ross  had  been  arrested  and  arraigned  upon 
the  information,  and  pleaded  not  guilty,  and  put  him- 
self on  the  country  for  trial.  A  Jury  was  impanelled; 
but  upon  the  trial  the  Judges  of  the  County  Court, 
discovering  the  chattel  alleged  to  be  stolen  to  be  of 
small  value,  they  considered  the  information  to  have 
been  improperly  brought  before  their  Court,  but  the 
offender  ought  to  have  been  tried  by  a  single  magis- 
trate. The  County  Judges,  without  consulting  the 
State  Attorney,  peremptorily  dismissed  the  Jury, 
and  ordered  the  prisoner  to  go  without  day,  who  im- 
mediately  fled  into  the  British  dominions,  and  hath 
not  returned  since. 

In  support  of  his  motion,  Mr.  Attorney  read  part 
of  the  8th  section  of  the  judiciary  act,  **  That  the  Su- 
preme Court  of  Judicature  shall  have  power  to  issue 
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writs  of  mandamus  warranted  by  the  principles  and 
usages  of  law  to  any  Courts  appointed  or  persons 
holding  office." 

lyiotion  not  granted. 


Charles  Bailey  against  Sohk  Russell* 

A  promisaory  PLAINTIFF  declared  upon  a  promissory  note 
jfo^mber,  made  by  the  defendant  for  the  sum  of  61.  10s.  lawful 
in  iix  years,  money,  dsitcd  the  6th  of  JVovembeTj  1787.  Original 
Sfte  ?4*?f  writ  served  in  1800. 

March,  irsr, 
laken   in    con- 
nection wi^        Defendant  pleaded  in  bar  the  statute  of  limitations, 

28th  of  Ocf«^,  passed  10th  of  March^  1787;   which  statute,  after 

1790. 

BariBtWt  edit,  mentioning  a  variety  of  other  actions,  which,  with 
p/m!"  those  on  promissory  notes,  shall  be  sued  or  brought 

at  any  tune  after  tJie  end  of  the  present  sessions  of  As- 
sembly^ enacts,  that  they  shall  be  commenced  and  sued 
within  the  times  herein  after  expressed.  All  actions 
on  promissory  notes,  within  six  years  after  the  pass- 
ing hereof  if  executed  before  the  passing  of  the  act, 
or  if  executed  after  the  passing  of  the  actf  within 
fourteen  years  after  the  cause  of  action  shall  accrye, 
and  not  after.  The  plea  was  set  forth  with  the  usual 
averments. 


Plaintiflf  demurred. 
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At  the  October  session  of  the  General  Assembly,       BAiiay 
1787,  when  a  revision  of  the  laws  took  place,  the      RoMen. 
operation  of  this  act,  with  a  number  of  others,  passed    ^ 
the  session  preceding,  was  suspended.     The  act  de-  Vemumt  sut 
Clares,  that  the  force  and  operation  of  the  revised 
laws,  passed  by  the  Legislature  of  this  State  at  their 
last  session,  except  certain  acts,  be  and  hereby  are 
suspended  until  the  1st  day  of  December  next,    id 
est,  1787. 

And  be  it  further  enacted,  that  the  force  and  ope- 
ration of  all  the  laws  in  this  State,  now  in  force,  be 
continued  until  the  same  first  day  of  December. 

The  question  now  made  is,  whether  the  note  de- 
clared upon  was  made  before  or  after  the  passing  of 
the  act  of  the  10th  of  March,  1787.  In  the  first  case 
the  action  on  the  note  would  be  limited  to  six,  in  the 
latter  to  fourteen  years. 

The  counsel  for  the  plaintiff  contended,  that  though 
the  operation  of  the  act  was  suspended  until  a  day 
subsequent  to  the  execution  of  the  note,  yet  the 
statute  of  March  10th,  1787,  placed  the  distinction 
between  actions  on  promissory  notes  limited  to  a 
shorto*  or  longer  period  upon  **  the  passing  of 
the  act.''  ' 

The  defendant's  counsel  replied,  that  when  an  act 
is  suspended  by  a  subsequent  act,  the  suspension  is 
by  its  nature  ingrafted  into  and  becomes  part  of  the 
first  act,  and  the  former  cannot  be  said  to  be  passed, 
that  is,  to  become  law,  which  is  the  technical  mean- 
mg  of  the  word  '^  passed,"  as  applied  to  statutes, 
until  it  goes  into  operation  on  the  day  provided  by 
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p.  281. 


Bmi%  '  the  suspending  act ;  that  the  Legislature  so  consU 
Riuiea.  dering,  had,  by  an  additional  section  in  the  suspend- 
,^/^,  edit  ^"S  ^^^'  declared,  that  all  the  existing  laws  of  the 
vermoM  sut    gtatc  should  be  in  force  until  that  time ;  which  laws 

would  have  been  abrogated  and  repealed  in  Marchy 
1787,  if  it  had  not  been  for  this  additional  section. 

But,  to  put  the  question  for  ever  at  rest,  the  Le- 
^slature,  on  the  28th  of  October ,  1790,  had  passed 
an  explanatory  act,  in  the  preamble  of  which  thej 
say,  that  whereas  said  act,  Xo  wit,  the  act  for  the  limi- 
tation of  actions,  was  suspended  from  the  10th  day  of 
Marchj  1787,  not  to  take  effect  until  the  1st  day  of 
December^  1 787,  and  doubts  have  arisen  from  which 
of  those  dates  said  statute  should  be  construed  to 
make  the  time  of  limitation  begin:  therefore  be  it 
enacted,  &c.  that  the  1st  day  of  December^  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  eighty 
seven,  be,  and  hereby  is  declared  to  be,  the  day  from 
which  the  time  of  limitation,  as  to  the  passing  the 
aforesaid  statute,  shall  begin,  any  thing  contained 
therein  to  the  contrary  notwithstanding. 

The  plaintiff's  counsel  insisted,  that  this  explana- 
tory  act  did  not  touch  the  present  question. 

The  expression  in  the  act  of  March  10th,  1787, 
was  vague  "  after  the  end  of  the  present  session  of 
Assembly^^^  a'  period  which  could  not  be  generally 
known ;  and  therefore,  whedier  the  limitation  applied 
to  SIX  or  fourteen  years,  it  was  equally  proper  for  the 
Legislature  to  ascertain  by  public  act  the  precise 
time  of  the  rising  of  the  General  Assembly.  But  the 
Legislature,  by  their  explanatory  act,  never  intended 
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to  run  irito  the  absurdity  of  declaring,  that  an  act  was        Bailey 
not  passed  at  the  time  it  was  actually  passed.  Russell. 

Sed  per  Curiam.  That  the  Legislature  have  a 
power  to  explain  their  own  acts,  cannot  be  denied. 
The  explanation  goes  to  the  very  point  in  issue.  The 
words  of  the  statute  are,  that  the  first  day  of  Decern- 
ber^  one  thousand  seven  hundred  and  eighty-seven, 
be  and  hereby  is  declared  to  be  the  day  from  which 
the  time  of  limitation  as  to  the  passing  the  aforesaid 
statute,  shall  begin.  Indeed  this  was  the  only  sub- 
ject which  admitted  of  dispute  in  the  construction  of 
the  statute.  The  time  of  the  end  of  the  session  of 
Assembly,  holden  in  Marchy  1787,  had  been  already 
ascertained  and  recorded  in  the  Journals  of  the  Coun- 
cil and  House  of  Representatives. 

Judgment  of'  Court.     Demurrer  insufficient,  and 
that  defendant  have  his  costs. 

Robinson,  Chief  Judge,  dissenting. 

Daniel  Chipman^  for  plaintiff. 
fF.  C.  Harrington^  for  defendant. 
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Heacock' 

T. 

Walker. 

"""""""""""*"  Nathaniel  Heacock 

against         ^ 
Samuel  Walker*  . 

A  person  loan-      THE  nature  of  this  cause,  the  evidence,  and  the- 

mg  a  horse, 

which  18  eioijfn-  opinion  of  the  Court,  may  be  amply  collected  from 

ed  and  sold  by^  t^.     w  .  i^ 

the  borrower,   the  charge  to  the  Petit  Jury,  delivered  by  the  ChidT 

has  a  right  to  * 

recapture  him,  Judge  : 
proTided  it  be 
done^  without 

breach  of  the  Qentlemen  of  the  Jury, 

The  plaintiff  demands  of  the  defendant  a  sum 
in  damages  for  having,  as  he  alleges  in  his  declara- 
tion, on  the  26th  day  of  Marchy  1799,  with  force  and 
arms,  at  Charlotte^  in  this  County,  took  from  his  pos- 
session a  certain  gelding  horse,  the  plaintiff's  pro- 
perty,  of  the  value  of  100  dollars. 

To  this  declaration    the  defendant  hath  pleaded 

that  he  is  not  guilty.     The  issue  hath  been  joined^ 

and  you  are  to  find  by  your  verdict,  founded  on  the 

law  and  the  evidence  you  have  heard,  whether  he  is 

•  or  is  not  guilty. 

If  you  find  that  he  is  guilty,  you  will  by  your  ver- 
diet,  assess  a  sum  in  damages  commensurate  with 
the  injury  the  plaintiff  hath  sustained,  which  must  be 
measured  by  the  value  of  the  horse  at  the  day  of  the 
trespass  of  which  you  have  had  proof,  with  the  legal 
interest  to  the  present  time. 

The  evidence  in  the  case,  as  collected  from  the  tes- 
timony of  numerous  witnesses,  shews  in  substance, 

That  the  property  of  the  horse,  in  the  month  of 
January y  1799,  was  in  the  defendant  Walker  by  bona 
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fide  purchase  from  one  Elisha  Sadd,  That  soon  after  Heacock 
the  defendant,  who  then  lived  in  Pittsford^  in  the  Waiker. 
County  of  Rutland^  loaned  the  horse  to  one  Aaron  " 

Jleacocky  to  go  a  journey  into  the  northern  part  of 
this  State.  On  his  journey,  Aaron  Heacock  pur- 
chased from  the  plaintiff  a  load  of  tin  ware  upon  a 
short  credit,  and  proceeded  with  the  horse  and  ware 
towards  Pem^  in  the  State  of  New-  Yorky  at  which 
place  he  engaged  to  vend  the  ware,  and  with  the 
avails  of  the  sales  to  return  and  pay  the  plaintiff.  But 
it  seems  he  went  into  the  Province  of  Lower  Canada^ 
where  he  disposed  of  his  merchandise.  The  plaintiff 
having  waited  a  reasonable  time,  and  suspecting  the 
honesty  of  Aaron  Heacock y  sent  his  *  son  Ambrose  in 
pursuit  of  Iiim,  who  overtook  him  in  the  village  of 
La  Prairie,  where  he  sold  and  delivered  the  horse  to 
the  plaintiff,  through  the  agency  of  his  son,  in  part 
payment  for  the  tin  ware,  who  brought  the  horse  to 
his  father,  the  plaintiff,  who  had  him  in  possession 
some  weeks.  On  the  day  preceding  that  of  the  tres- 
pass alleged,  the  defendant  came  to  a  tavern  in  Char- 
httCy  under  pretence  of  purchasing  a  horse  to  ride  to 
Canada.  The  plaintiff  was  sent  for,  and  the  parties 
had  in  appearance  nearly  completed  a  contract  for  the 
purchase  of  the  horse ;  but  the  business  was  deferred 
until  the  next  day.  Early  in  the  morning,  before  the 
plaintiff  had  arisen,  the  defendant  went  to  his  stable, 
and  persuaded  his  son  Ambrose  to  bring  the  horse 
into  the  highway.  The  defendant  then  put  his  own 
bridle  and  saddle  upon  him,  mounted  the  horse,  and, 
as  he  rode  off  with  him,  proclaimed  that  he  took  the 
korse  as  his  own  property. 
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Heacock  Upon  the  law  arising  from  these  facts,  which  the 
Walker.  Coui't  Will  deliver  to  you,  you  will  find  your  verdict* 
'^~'~*"  In  order  to  maintain  trespass  for  a  chattel,  th6 
plaintiff  must  shew  that  the  property  was  in  him  at 
the  time  of  the  taking ;  you  have  therefore  to  inquire, 
whose  was  the  property  of  this  horse  on  ||||  26th  of 
Marchy  1799. 

We  learn  from  the  witnesses,  that  in  the  month  of 

January  preceding,  the  property  was  incontestibly  in 

the  defendant  by  bonajide  purchase. 

X     No  person  in  a  legal  view  can  be  divested  of  his 

i  property  except  by  his  own  contract,  or  the  operation 

/  oJF  law. 

Here  it  is  apparent  the  defendant  hath  not  parted 
with  his  right  by  contract.  Has  he  been  divested  of 
it  by  operation  of  law  ?  Was  his  loaning  tliis  horse 
to  Aaron  Heacock  putting  his  property  in  such  a  situ- 
ation as  would  render  a  sale  by  the  borrower  opera- 
tive against  him  ?  For  it  is  true  the  legal  owner  of 
property  may  place  it  in  such  a  situation  as  that  he 
may  be  divested  of  it  legally  without  his  consent. 
As  where  a  person  acquires  a  right  to  a  chattel  by 
fair  purchase,  and  leaves  it  in  the  possession  of  the 
vendor,  a  subsequent  sale  by  the  vendor  will  enure  in 
favour  of  a  second  purchaser,  if  he  is  ignorant  of  the 
.  first  transfer./ 

But  had  the  defendant,  by  his  loan  to  Aaron  Hea- 
cock^ thus  exposed  his  property  ? 

The  plaintiff-  contends  that  he  has ;  for  he  says  he 
purchased  this  horse  in  o^n  market.  He  has  cited 
several  cases  from  the  English  books  to  shew,  that 
the  sale  pf  property  thus  purchased  shall  be  valid 
against  the  owner. 
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One  case  cited  is  of  property  purchased  in  a  shop   "  8e»cock 
in  the  city  of  London;  but  this  appears  to  have  re-       Walker. 
suked  from  the  custom  of  that  city,  and  custom  only  """" 
protects  the  sale  of  such  property  as  by  pcescriptive 
right  has  been  vended  in  such  shop. 

The  other  cases  are  of  goods  vended  at  certain 
fairs  or  statute  markets ;  but  it  appears  that  these 
fairs  and  markets  are  held  on  stated  days,  that  there 
are  known  oflBcers  attached  to  them,  in  whose  books 
entries  are  made  of  the  property  exposed  to  sale. 
Thus  from  their  very  nature  they  become  places 
where  those,  who  have  lost  property  will  naturally  re- 
sort to  find  it ;  and  if  they  neglect,  there  seems  some 
shew  of  reason  why  they  should  not  afterwards  claim 
it  from  an  honest  purchaser. 

But  in  this  State  we  have  no  such  city  customs ; 
no  prescriptive  rights  to  vend  particular  articles  in 
partifcular  places ;  no  fairs  or  statute  markets. 

The  only  cases  of  sale  which  can  with  propriety  be     wh«t   sales 
said  to  be  made  in  avert  market  with  us,  are  sales  dered  to^^have 
made  under  the  probate  act  upon  writs  of  execution,  ^kero^vert'" 
and  of  goods  found,  or  estrays,  which  being  regulated 
by  statute,  public  advertisement  made,  and  the  sale 
efifected  by  the  known  officers  of  government,  or 
under  the  express  provisions  of  the  laws,  ought  to 
enure  against  the  owner. 

But  it  is  observable,  the  purchase  by  the  plaintiff 
was  made  in  a  foreign  dominion,  and  the  question 
will  arise,  whether  a  chattel,  eloigned  from  an  inha- 
bitant by  an  inhabitant,  and  then  sold  to  a  third  inha- 
bitant of  this  State  in  a  foreign  dominion,  shall  vest 
the  pro|)erty  in  the  purchaser.  The  Court  consider 
it  w^ould  not. 


; 
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Heacock  /  Thc  principle  of  laAv  is,  that  he  who  loans  pro- 
Walker,  'perty,  which  is  eloigned  by  the  borrower  and  sold  to 
a  third  person,  is  not  by  the  sale  divested  of  his  in- 
terest  in  the  property. 

The  converse  doctrine  would  tend  to  abridge  that 

friendly  intercourse  among  men  which  ameliorates 

society ;  for  if  the  law  is,  that  a  man  must  consider^ 

that  every  time  he  loans  his  horse  to  a  poor  neigh-' 

bour  to  go  to  the  mill,  or  to  call  aid  to  his  wife  in  the 

hour  of  nature's  dilEculty,  that  he  risks  the  sale  of 

the  property  by  the  borrower,  you  will  consider  how 

far  this  will  tend  to  restrain  those  acts  of  neighbourly 

kindness,   which,   when  exercised  by  the  opulent 

towards  the  poor,  assume  a  portion  of  that  charity 

which  is  the  ornament  of  christian  and  social  life. 

A  person  may      The  only  question  then  remaining  in  this  cause  for 

property     in    your  Consideration  is,  whether  the  defendant  in  this 

may  TOTatfuite  casc  took  his  own  property  under  such  circumstances 

a  trespass.        ^^  constitute  a  trespass. 

To  recapture  property  of  M'hich  a  person  hath 
been  unlawfully  deprived,  is  a  natural  right,  sane- 
'  tioned  by  the  laws ;  but  he  must  retake  his  property 
without  breach  of  the  peace,  **  for  the  public  peace  is 
a  superior  consideration  to  any  man's  proj^rty. "  If 
I  find  my  horse  in  a  public  place,  I  may  lawfully 
seize  him,  but  I  cannot  justify  the  breaking  the  close 
of  another  to  take  him.  If,  therefore,  the  Jury  find  that 
there  has  been  any  breach  of  the  peace  in  the  mode 
of  recapturing  a  man's  property,  they  will  give  da- 
mages for  the  ti'espass  ahne^  that  is,  for  the  injury 
done  by  the  act  of  taking  unlawfully,  but  not  for  the 
value  of  the  property  taken.    In  this  case  there  do«s 
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not  appear  to  have  been  any  breach  of  the  peace  in      Heaoock 
the  defendant.  Waiicer. 

The  plaintiff's  counsel  represent  this  as  a  hard  "' 

ease  on  the  side  of  their  client 

Here  are  two  honest  men,  one  of  whom  is  to  suffer 
a  loss,  and  you  are  to  judge  who  shall  sustain  it.  He 
who  merely  loaned  his  horse  to  a  neighbour  to  per- 
form a  journey,  or  he  who  purchased  the  property 
of  the  borrower.  The  law  bids  the  purchaser  in  such 
case  to  beware.  Caveat  emptor j  look  to  it,  buyer, 
that  he  from  whom  you  purchase  has  a  right  to  sell. 

It  is  also  said,  that  if  the  leaner  of  property  is  thus 
protected,  it  will  open  a  door  to  imposition  and  fraud; 
that  the  owner  may  procure  some  person  to  vend  his 
property,  then  recapture  it,  and  share  the  gains  with 
the  supposed  borrower. 

If  the  least  collusion  between  the  defendant  and 
Aaron  Heacock  had  been  shewn  in  this  cause,  the 
Court  would  have  directed  you  to  find  not  merely 
retributive  but  exemplary  damages  for  the  plaintiff. 

As  the  case  now  is,  we  consider  the  cause  clearly 
with  the  defendant. 

Verdict  for  the  defendant — His  costs.    , 

W.  C.  Harrington  and  Amos  Marshy  for  plaintiff. 
Saniel  Chipman^  for  defendant. 
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V. 

Stoddard. 


Nathaniel  Heacock 

against 

Philo  Stoddard. 


objection  to  tile      IN*  this  causc  the  plaintiff's  counsel  offered  to  read 
S^"  ftha '•  Ae  deposition  of  P.  K 

the  attorney  to 
the  advene 

party  was  not      The  counsel  for  the  defendant  took  two  exceptions 

notified,though  ^  * 

living  within    to  the  Caption : 

the    place   of      First.  That  although  the  defendant  lived  at  Mtd- 

(Setowny  Rutland  County,  more  than  thirty  tnUet 
from  the  place  of  caption,  yet  the  plaintiff's  known 
attorney  lived  in  Middleburyy  where  the  deposition 
was  taken,  and  ought  to  have  been  notified. 

Secondly.  That  the  deposition  is  drawn  in  the 
hand-writing  of  G.  an  attorney  by  profession,  and 
son-in-law  to  the  plaintiff,  and  so  interested. 


^?p8r!**'        Sed  per  Curiam.     The  statute  requires,  that  the 

adverse  party ^  and  not  the  attorney^  shall  be  notified 

of  the  taking  of  a  deposition,  if  living  within  thirty 

^iles  of  the  place  of  caption. 

H).  p.  89.  ^g  to  the  second  exception,  the  words  of  the  sta- 

it  is  not  a  con-  tutc  are,  "  that  no  a^ent^  attorney,  or  person  in- 

nection  in  a  par-  ,  o  ,i  x 

ty's  family  by  terestcd  in  thc  cause,  shall  write  or  draw  up  the  de- 

intermarriage  .  .  «  .      .  ,  ,  .  ,  ,. 

with  his  daurh-  position  of  any  Witness  to  be  used  in  such  cause." 
terest"  in*"ti"e       Hcrc  it  docs  not  appear  that  G.  was  the  agent  or 
i?c"  piciulef  a  attorney  of  the  pliiintiff.    The  interest  supposed  to 
HThin"  ^^^*    result  from  his  connection    by  marriage  with  thc 
drawing  up  a  plaintiff's  family,  is  not  that  contemplated  by  the  sta- 

deposiiion-  *  .  ... 

tutc,  for  it  must  be  an  interest  in  the  caitse^  which 
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incapacilales  a  person  from  writing  or  drawing  up  a      Htaeoek 
deposition.  $todd»fd. 


Dq)osition  admitted  to  be  read. 

Tyler,  Judge,  dissenting.  He  considered  G.  to 
have  been  the  agent  of  the  plaintiff,  within  the  pur- 
view of  the  act. 

/T.  C  Harrington  and  Amos  Marshy  for  plaintiff 
Daniel  Chipmany  for  defendant. 


Ira  Allen, 
Administrator  of  Ethan  Allen, 

against 

Gideon  and  Jonathan  Orhsby. 

THIS  was  an  appeal  from  a  Freehold  Court.   The     Ufxm  com- 

...  ,  plaint  bnmirfat 

onginal  process  was  by  summons.  upon  the  Gtb 

A  motion  was  entered  to  quash  the  complaint,  be-  Jcfto*  prevem 
cause  no  minute  was  entered  upon  it  of  the  time  of  ^a  deuiner^it 
the  exhibiting  the  same  by  the  magistrate  issuing  {J^JtthTm?^ 
the  process,  in  pursuance  of  the  5th  section  of  the  ^*«  issuing 

*  *^  ^  the     process 

act  for  the  limitation  of  suits  on  penal  statutes,  crimi-  should  enter  on 

J       ..  ,  J    »-  the  complaint  a 

nal  prosecutions,  and  actions  at  law,  passed  Navem-  minute  of  th« 
her  6th,  1797.    Vermont  Statutes,  vol.  2.  p.  407.        hShion/    *** 

Sed  per  Curiam.  By  that  section  it  is  enacted, 
'^  that  when  any  bill,^  complaint,  &c.  shall  be  exhi- 
bited, or  any  action  or  suit  brought  or  commenced  in 
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Allen 

V. 

Ormsby> 


Vermont  Stat. 
voL  1-  p.  215. 


any  of  the  cases  mentioned  in  the  preceding  sections f 
then  the  minute  shall  be  entered."  A  recurrence  to 
the  preceding  sections  shews  the  intention  of  the  Le- 
gislature  to  render  such  minute  necessary  only  in 
criminal  process,  actions  qui  tam^  or  upon  penal 
statutes* 

The  second  section  of  the  act  to  prevent  forcible 
entry  and  detainer,  passed  27th  February j  1797,  em- 
powers  the  Justices  of  the  Freehold  Court  to  inquire 
by  Jury, 

First.  As  to  those  who  make  unlawful  and  forcible 
entry  into  lands,  tenements,  and  other  possessions, 
and  with  strong  liand  detain  the  same» 

Secondly.  As  to  those  who,  having  a  lawful  and 
peaceable  entry  into  lands  and  tenements,  unlawfully 
and  by  force  hold  the  same. 

In  which  cases  the  Freehold  Court  have  power  to 
fine  the  intruder,  and  the  complainant,  by  the  5th 
section  of  the  act,  has  a  right  to  recover  treble  da- 
mages, with  costs,  by  an  action  brought  upon  the 
statute. 

The  sixth  section  of  the  act  points  out  two  other 
cases: 

First.  Where  a  person  shall  wilfully  and  without 
force  hold  over  any  lands,  tenements,  or  other  pos- 
sessions  afler  die  time  for  which  they  are  demised  or 
let  to  him,  or  to  the  person  under  whofn  he  claims. 

Secondly.  When  any  person  wrongfully  and  with- 
out force  by  disseisin  shall  obt^n  and  continue  in 
possession  of  any  lands,  tenements,  or  other  posses- 
sions, and  after  demand  made  in  writing  for  the  deli- 
very of  the  possession  thereof  by  the  person  having 
the  legal  right  ol  such  possession,  his  agent  or  attor- 
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ney,  shall  refuse  or  neglect  to  quit  such  possession.        AUen 
In  which  cases  the  same  proceedings  shall  be  had  as      omtb^ 
in  cases  of  forcible  entry  and  detainer.  " 

But  in  these  cases  no  action  is  by  the  statute  given 
to  the  complainant  to  recover  his  treble  damages  and 
costs ;  and  further  it  is  provided,  *^  in  such  cases  the 
original  process  shall  be  a  summons,  and  the  Justices 
of  the  Freehold  Court  shall  have  no  power  to  assess 
a  fine  on  the  person  complained  of."  ^ 

To  decide  whether  the  minute  of  the  time  of  the 
exhibition  of  this  complaint  was  necessary  to  be  en- 
tered  upon  it  in  writing  under  the  official  signature  of 
the  magistrate  issumg  the  process,  we  must  inquiw 
upon  which  section  of  the  act  the  complaint  is 
brought. 

The  Court  consider  it  to  be  brought  upon  the 
sixth  section,  and  the  cases  in  that  section  subjecting 
to  no  fine,  and  giving  no  right  of  action  for  a  penalty, 
are  not  within  the  purview  of  the  5th  section  of  the 
limitation  act  of  November  6th,  1797,  and  therefore 
no  such  minute  was  necessary  to  be  made. 

Motion  dismissed. 
The  Court  ordered  a  Jury  impanelled  to  try  the  Upon  trial  it 

the  Supreme 
issue.  Court,    on  ap- 

A  question  utis  made,  what  oath  should  be  admi-  KJehoidciurt* 
nistered  to  the  Jury :  that  prescribed  in  tiie  act  esta-  J^^'b  Tath  in^dl 
blishine:  forms  of  oaths,  styled  "  the  Juror's  oath  at  a  J'*^  causea  must 

o  ^      J  be  adroiDister- 

Freehold  Court,"  Vermont  Stat.  vol.  2.  p.  346.  or  ^d  to  the  Petit 

Jury. 

"  the  Petit  Juror's  oath  in  civil  causes,"  prescribed 
by  the  same  act. 

The  Court  directed  the  latter  to  be  administered 
to  the  Petit  Jur}% 
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Allen  The  defendants,  in  the  course  of  the  trial,  exhi- 

Ormsby.      bitcd  the  inventory  of  the  intestate^s  lands  returned 

'  •  by  the  administrator,  now  complainant,  to  the  Judge 

of  probate,  in  which  no  mention  is  made  of  the  law 

described  in  the  coniplaint ;  and  insisted,  that  as  the 

On  complaint  administrator  was  obligated  by  law  to  cause  an  kiven- 

hy  an  adminis-  .     ,       #•     n     t_  i  r    i_     ^ 

trator,  under  tory  and  apprpsal  of  all  the  real  estate  ot  the  Cle- 
▼ent%»rci&e"  ceascd  intestate  to  be  made  and  exhibited  into  the 
SnTr.Sccom'  registry  of  the  Court  of  probate;  and  this  having 
SlJt  ^eatop^  been  done,  the  administrator  could  not  have  any  cpn- 
from   ahcwing:  ^^i  ^f  ^jj^  \sixids  belonginc:  to  the  estate  of  the  intes- 

posaession      m  . 

the    intesute,  tatc,  cxcept  such  as  wcrc  thus  inventoried.    Vermont 

because  he  has  ^      ^ 

omitted  to  in-  Stat.  VOl.  1.  p.  130. 
ventory  the 
lands  in  ques- 

timi  to  the  re-  Sed per  Curiam^  The  administrator  has  executed 
Sliteof °the^in^  ^  '^"^  ^^  ^^  Judge  of  probate,  with  sufficient  surety, 
StSe^'*  "^  for  fhe  faithful  discharge  of  his  trust.  By  the  condi- 
tions of  this  bond  he  covenants  to  make  and  deliver 
into  the  registry  of  the  probate  a  true  and  perfect  in- 
ventory of  all  and  singular  the  goods,  chattels,  rights, 
credits  and  estate  of  the  deceased  intestate,  whick 
have  or  shall  come  into  his  hands,  possession  or 
knowledge.  On  breach  of  this  bond  he  must  respond 
in  damages,  but  this  cannot  destroy  his  right  to 
maintain  an  action  upon  the  66th  section  of  the  act 
for  the  probate  of  wills,  &c.  for  the  recovery  of  the 
seisin  or  possession  of  any  houses,  lands,  tenement^i, 
or  hereditaments,  on  the  right  of  his  intestate. 

Indeed  it  may  be  often  prudent  in  the  administra- 
tor to  institute  a  suit  for  the  recovery  of  the  seisin  or 
possession  of  lands  of  doubtful  tenure,  that  the  claim 
of  the  estate  of  the  intestate  may  be  rendered  certain 
before    he    inventories    such  lauds;   otherwise   he 
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Inight.  embarrass   the  settlement  of  the  estate  by        Alien 
ostensibly  augmenting  its  amount  with  a  mere  co-      Onnsby. 
lour  of  title.  ' 

I  The  inventory  exhibited  by  the  administrator  to 
the  registry  of  the  probate  cannot  be  read  in  evi- 
dence. 

There  was  another  point  made  in  this  cause  by  the 
defendants,  to  wit,  that  the  defendant,  Gideon  Orms- 
by  J  had  no  written  nodce  to  quit  the  premises  until 
subsequent  to  the  commencement  of  the  process. 

This  point  was,  by  agreement  of  parties,  reserved 
for  the  opinion  of  the  Court ;  and  by  consent  of  par- 
ties a  verdict  was  taken  against  Uie  two  defendants. 

The  reserved  case  was  never  argued,  the  com- 
plainant having  entered  a  discontinuance,  January 
term,  1806. 

In  the  interim,  an  action  of  ejectment  had  been 
brought  for  the  same  land  by  the  heirs  of  Ethan  Al- 
len  against  Jonathan  Ormsby^  tenant  in  actual  pos- 
session ;  and  at  the  last  mentioned  term,  verdict  for 
die  plaintiffs. 

Charles  Marshy  for  complainant. 
fr.   C.  Harrington  and  Amos  Marshy    for  de- 
fendants. 
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SbtrtnaQ 

V. 

Sttnum. 


Edmond  Sherman  against  Jo shv a  Stanton. 


eenerai  indebi-      MOTION  for  a  iicw  trial. 

for  work  tiid      Plaintiff  declared  in  two  general  counts : 

labour    done  ,  ^ 

^11  not  lie  upon      First.  Indebitatus  assumpsit  for  work  and  labour 

a  promise  made  ^ 

by  the  defend-  QOiie  for  a  sum  ccrtam. 

the  workf  hi      Sccondly.  Fof  iHoney  had  and  received. 

contract  ofanot      At  the  last  term  the  cause  went  to  the  Jury  under 

thr'worit"1^  the  general  issue,  when  it  appeared  in  evidence, 

S^dSilKS      '^^^'^  *^  defendant  had  contracted  with  one  John^ 

buiidiiiga,  and  j^^,  ^q  ^Ytct  a  fOTRC  and  iiiills  for  him  in  the  town  of 

for  his  eventual  ^ 

benefit.  Westford.  and  was  to  pay  him  a  certain  sum.    John- 

Butif  the  same  "^  '^^  ^ 

deciarationcon-  son  hired  the  plaintiff,  among  others,  to  wA*k  at  is.  6d' 
for  money  had  per  day.    That  before  Jofmson  began  the  work,  the 

and    received*       I'^'n?  i_        •  i?i_*  'l^i'x  ^f       j 

and  verdict  for  plaintiff,  apprehensive  of  his  responsibility,  refused 
the  Court*  wiu  ^^  labour  unless  hb  wages  could  be  secured  to  him. 
not  set  it  aside  j^^  this  time /(wAt/a  Stanton,  junior,  son  to  the  de- 

on  motion,  if  it  .  '   J  ' 

appears  that  fendant,  appeared  and  persuaded  the  plaintiff  to  work, 
ticc  has  been  assuring  his  wagcs  until  his  father  returned  from  a 

done  between     .  riM  t   •     •iv    i  «         «-» 

the  parties.       journev.     1  he  plaintm  then  went  to  work.     Some 

xveeks  afterwards,  Joshua  Stanton^  junior,  again  came 
to  fFesffordy  and  informed  the  plaintiff  that  he  had 
mentioned  the  circumstance  of  his  apprehensions  of 
Johnsori^s  responsibility  to  his  father,  who  said  if  the 
plaintiff  would  continue  to  labour,  and  Johnson  would 
draw  an  order  upon  him  in  the  plaintiff's  favour  to 
the  amount  of  the  wages,  he  would  accept  it.  That 
some  days  afterwards  the  defendant  was  himself  at 
Westford^  and  in  conversation  with  the  plaintiff  rati- 
fied all  his  son  had  promised  in  his  behalf.  The  plain- 
tiff then  continued  to  work  on  the  forge  and  mills, 
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procured  the  order  upon  Johnson  in  his  favour  for  sbsrmm 
the  amount  of  his  wages,  which  defendant  pro-  Stanton, 
tested.  — — — - 

It  was  also  in  evidence,  that  there  had  been  an  ar- 
bitration  between  the  defendant  and«/b^um,  when 
there  was  found  due  from  the  former  to  the  latter, 
150  dollars,  which  John^m  demanded  upon  the 
award,  but  defendant  said  he  would  not  pay  it  until 
he  had  settled  with  Sherman^  as  he  was  holden  to  see 
his  wages  paid.  This  was  subsequent  to  the  protest 
of  the  order. 

Verdict  for  the  plaintiff,  82  dols.  3  cts.  and  costs. 

At  the  same  term,  the  following  motion  was  filed : 
And  now  the  said  Joshua  Stantohj  in  Court,  by 
Daniel  Chipman^  his  attorney,  after  verdict  in  said 
cause,  moves  and  prays  the  Court  here  for  a  rule  on 
the  said  Edmond  Sherman  to  shew  cause,  if  any  he 
have,  why  the  verdict  given  in  said  cause  should  not 
be  set  aside  and  a  new  trial  had ;  for  that  the  evidence 
on  the  part  of  the  said  Edmond  Sherman^  given  to  the 
Jury  in  the  trial  of  said  cause,  was  wholly  impertinent 
and  improper  to  be  given  to  the  Jury  in  support  of 
the  declaration  in  said  cause. 

Rule  granted. 

And  now  at  this  term, 

Amos  Marshy  for  plaintiff,  shewed  cause.  The 
Court  never  grant  a  new  trial  where  the  merits  of  the 
action  have  been  fully  tried.  Morgan^s  Essays^  p. 
112*  There  can  be  no  doubt  that  a  special  count 
might  have  been  added  to  the  present  declaration, 
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Shermui      aiid  that  it  would  have  been  fully  supported  by  the 

Stanton.      evidence  adduced.     But  we  shall  contend  there  was 

'  no  necessity  for  adding  such  count,  for  the  evidence 

well  supports  both  our  counts.  It  is  sufficient  for 
us  to  shew  that  it  supports  either  of  them.  We 
contend  that  the  evidence  supports  the  first  count ; 
for  it  appears  the  work  and  labour  was  actually  done 
for  the  defendant,  Johnson  being  his  mere  agent. 

Sed  per  Curiam.  We  are  clear  the  evidence  does 
not  support  the  first  count. 

Marsh.  All  the  books  shew  it  will  well  support 
the  second. 

The  position  is  now  well  tettled,  that  money  had 
and  received  will  well  lie  upon  a  general  or  special 
promise  to  pay  to  or  for  a  third  person.  Morgan*s 
EssaySy  139.  Strange^  648.  fFeaver  v.  Burroughs. 

An  indebitatus  assumpsit  lies  for  money  lent  or 
goods  sold  at  his  request  to  a  stranger.  Comyn^s  Di- 
gesty  vol.  1.  p.  187. 

Where  the  obligor  of  a  respondentia  bond,  by  in- 
dorsement  thereon,  agreed  to  pay  it  to  any  assigneej 
it  was  determined  that  the  assignee  might  maintain 
general  assumpsit  for  it.  2  Black.  Bep.  p.  1269. 
Fanner  v.  Meares. 

The  doctrine  had  been  established  long  before 
in  the  case  of  Jones  v.  Cooper^  Cawper^s  Beports^ 
p.  227. 

Daniel  CMpman,  contra.  We  have  no  doubt  but 
a  declaration  might  have  been  so  shaped  as  to  cover 
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the  promise ;  but  that  is  aside  of  the  present  ques-      siwnua 
tion*  Stiinton. 


The  question  now  is,  whether  the  evidence  sup- 
ports the  Count  for  money  had  and  received.  It  is 
useless  to  multiply  authorities  to  shew  where  money 
has  been  paid  on  a  contract  which  &ils,  that  this  ge- 
neral count  will  lie.  The  cases  cited  do  not  apply 
to  tjhe  point  in  contest. 

The  case  oi  Jones  and  Cooper ^  cited  from  Cawper^i 
JteportSj  appears  not  to  touch  the  present  question. 
The  point  mooted  and  decided  upon  in  that  case 
was,  whether  the  case  was  within  the  statute  of 
frauds.  The  dictum  in  Comyns*  Digest^  it  is  ob- 
vious, does  not  apply.  But  if  it  did,  it  appears  to 
have  been  grounded  on  a  case  in  Fentris*  Rep&riSy 
p.  311.  under  which  that  learned  reporter  has  in- 
serted a  query,  expressive  of  his  doubt  of  its  cor- 
rectness. 

The  only  case  which  distantly  apfjroaches  the  pre- 
sent is  that  of  Tanner  and  Mearesy  in  Blackstone^e 
JteportSy  and  that  establishes  no  such  doctrine  as  is 
contended  for  by  our  opponent,  because  Meares  re- 
ceived the  mon^y  actually,  and  the  only  question 
wasy  did  he  ^ree  to  pay  it  to  Tanner  or  Cox. 

W.  C.  Harrington^  for  the  plaintiff.  The  Court 
have  the  audioriti6ft  before  them.  I  shall  only  ob- 
serve, that  the  case  of  Tanner  v.  Meares  is  directly 
in  point.  The  decision  of  the  Judges  ^as,  that 
the*  promise  made  by  Meares  to  Tdimdr  might 
maintained  in  assumpsit^  and  that  action  was  not  8 
special  action  on  the  case,  but  a  general  indebitatus 
assumpsit  for  money  had  and  received* 

45 
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Shermui  Per  Curiam.     Perhaps  there  is  no  subject  where- 

stMiton.      in  the  doctrine  is  more  nice  than  on  what  will  main- 
"■""*"'*■*■**  tain  the  action  of  assumpsit  for  money  had  and  re- 
ceived.    It  is  obvious^   however,   that  since  Lord 
Mansfield  came  into  the  presidency  of  tlie  King's 
Bench,  in  1756,  this  action  has  been  continually  ex- 
tending.    **  I  am,"  says  that  great  luminary  of  En- 
•  Dnmford  tT  gUs/i  jurisprudence,  in  the  case  of  Towers  v.  Barret^^ 
f^h^m!''  "  I  am  a  great  friend  to  the  action  of  money  had  and 

received.  It  is  a  very  beneficial  action,  and  founded 
on  the  principles  of  eternal  justiceJ*^  Since  his  time, 
the  later  the  decision  the  more  liberal  is  the  extent 
given  to  this  beneficial  action. 

The  merits  of  this  cause  have  been  fairly  and  fully 
tried  under  a  count  of  this  nature. 

It  seems  agreed,  that  if  a  special  count  was  added 
to  the  declaration  with  the  evidence  adduced,  the 
plaintiff  would  recover.  Perhaps  it  may  be  canying 
the  principle  of  this  action  further  than  hitherto  done 
in  this  Court.  But  the  Court  ccmsider,  upon  generri 
principles,  that  the  count  for  money  had  and  received . 
is  supported  by  the  evidence.  If  some  doubt  had 
remained  of  this,  the  consideration  that  ample  justice 
had  been  done  between  the  parties,  would  after  ver- 
dict in  this  case,  justify  the  Court  in  discharging  the 
rule. 

Rule  discharged.     Verdict  afiirmed. 

Amos  Marsh  and  fF*  C.  Harrington^  for  plaintiff. 
Daniel  Chipman   and  Elnathan  Keyes^    for  de« 
fendant. 
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Kinfp 

V. 

CfttUn. 


Gideon  King,  Appellant, 

against 
Moses  Catlin,  Appellee. 

EJECTMENT  to  recover  possession  of  south-  when  be  who 
westwardly  room,  and  chamber  over  it,  half  of  the  Waiiownno- 
hall  and  stairs,  in  a  house  in  Burlington^  erected  on  SSdin^  u'^i 
Lot  No.  2 1.  iV.rl^'  f  T' 

tract,  that  when 

Plea,  not  guilty.      ^^^  J>uiidings 

'  '^        i'  are  completed, 

he    will  ei^er 
pay  for  thein^ 

In  this  cause  the  Petit  Jury  returned  a  special  or  convey  "the 

.  •  <«.  land  at  his  elec« 

verdict,  January  term,  1 802.  ^  tion.  ejectment 

will    lie    upon 

That  the  fee  of  Lot  No.  2L  was  on  the  29th  of  ^w***^  ^f   **»« 

M      .f  in         1  •  *ni  apchitee  before 

Jlprtlf  1795,  and  for  a  long  time  before  had  been  in  such  election  is 
Ira  Allen.  That  whilst  the  fee  was  in  AUen,  he  con-  a  creditor  of 
tracted  with  one  Joel  JFoodworth,  who  was  to  erect  a  th^  fce^ie^g 
dwelling-house  on  the  land;  and  that  within  six  ^^/'^^^^^^"^^J 
months  after  the  house  should  be  completed,  AUen  ^l^^y^  jjj" 
was  to  have  his  election  either  to  pay  TVoodworth  for  i"«:" »"  *h«  »?• 

praisementy 

the  house,  or  to  convey  the  land  to  him  for  a  price  ejectment  will 
stipulated.  That  TFoodworth  erected  the  house  which  ditor  of  the  «r- 
contained  the  premises  demanded  in  the  declaration,  kvied'  an  *cx" 
That  AUen  never  made  his  election,  but  TFoodworth  Sn  Tf  the 
eontinued  in  possession  until  the  22d  of  November^  buildings. 
1797,  when  King^  the  plaintiff,  attached  the  house  as 
the  projjerty  of  JFoodworth.    That  at  tlie  February 
term  of  Cluttendeti  County  Court,  he  recovered  judgr 
ment,  purchased  out  his  writ  of  execution  on  the  4th 
oSMarchy  1799,  and  on  the  4th  day  of  ^j&n7  follow- 
ing Icviad  it  on  the  premises ;  which  levy,  with  tire 
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V. 

C 


writ  of  execution,  &c.  were  duly  recorded  in  the 
Cadin.       county  and  town  clerks'  offices,  according  to  law. 
""       That  on  the  29th  of  Jpril,  1795,  Moses  and  Lu- 
cinda  Catlin  attached  a  number  of  rights  of  land  in 
Burlington^  including  Lot  No.  21.  as  the  property  of 
Ira  AUen^  upon  a  writ  returnable  to  the  Circuit  Court 
'  of  the  United  States^  holden  within  and  for  the  dis- 
trict of  Fermont.     They  recovered  judgment  against 
Allen  J  October  term,  1798.    Execution  issued  9th  of 
October^  1798,  and  on  the  29th  of  November  ioWow- 
ing,  was  levied  on  the  lands  attached,  and  regular  re- 
cords  made  according  to  law. 

That  on  the  officer's  return  of  the  last  mentioned 
attachment,  reservation  is  made  of  the  dwelling-house 
aforesaid,  described  therein  as  the  property  of  Joel 
Woodworth;  and  on  the  levy  of  the  last  mentioned 
writ  of  execution,  the  said  dwelling-house  was  not 
appraised  to  the  defendant  Catlin  as  the  property  of 
Ira  Allen. 

But  whether,  upon  the  whole  matter  aforesaid,  in 
form  aforesaid  found,  the  said  Gideon  King  ought  by 
law  to  recover  possession  of  the  premises  in  the  de- 
claration demanded,  the  Jurors  are  altogether  igno- 
rant, and  therefore  pray  the  advice  of  the  Court 
here. 

And  if  upon  the  whole  matter,  by  the  said  Jurors 
in  form  aforesaid  found,  it  shall  seem  to  the  Court 
here,  that  the  said  Gideon  King  ought  by  law  to  re-- 
cover possession  of  the  premises  demanded  in  the 
declaration,  then  the  said  Jurors  upon  their  oath  do 
say,  that  the  said  Moses  Catlin  is  guilty  in  manner 
and  form  as  the  plaintiff  in  his  declaration  hath  al- 
-    kged,  and  do  find  for  the  plaintiff  to  recover  posses- 
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,aion  of  the  demanded  prenuses,  with  one  cent  da-        K>^ 
magesi  and  his  costs.  batUn. 

And  if  upon  the  whole  matter  aforesaid,  by  the  """"""^^ 
'  Jury  aforesaid  found,  it  shall  seem  to  the  Court  here, 
that  the  said  Gideon  King  ought  not  by  law  to  reco* 
Ter  the  said  demanded  premises,  then  the  said  Jurors 
upon  their  oath  aforesaid  do  say,  that  the  said  Moset 
CatHn  is  not  guilty  in  manner  and  form  as  the  plain* 
tiffin  his  declaration  hath  alleged,  and  do  find  for  him 
to  recover  his  costs. 

At  this  term,  the  special  verdict  was  argued  and 
decided. 

jimos  Marshy  for  the  plaintiff.  We  shall  cori- 
sider, 

First.  For  what  ejectment  will  lie. 

Secondly.    By  whom  it  may  be  maintained. 

Thirdly.  What  kind  of  contract  will  sustain  this 
action. 

Fourthly.  We  shall  shew,  that  by  common  laW 
any  contract,  accompanied  by  livery  and  seisin,  will 
support  ejectment. 

Fifthly.  That  there  are  contracts  peculiar  to  this 
■country,  not  known  in  England^  which  upon  com- 
mon law  principles  will  maintain  ejectment,  and  the 
contract  between  Allen  and  fToodworth,  in  whose 
shoes  we  stand  in  consequence  of  the  levy  of  our 
txecution,  would  have  enabled  Woodworth^  and  con- 
sequently will  enable  us  to  maintain  this  action. 

Thou^  the  law  writers  are  copious  upon  the  sub- 
ject of  where  ejectment  will  lie,  the  whole  doctrine 
may  be  summed  up  in  this  position :  that  ejectment 
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King        will  lie  H^ierever  a  person  has  been  uhlawfuUy  di^ 

Catim.       seised  of  a  corporeal  hereditament.    The  complaint 

in  the  writ  is,  that  he  has  betn  wrongfully  ousted  of 

his  possession,  and  wherever  this  is  the  case  he  shall 

recover  in  this  action. 

The  only  reason  assigned  in  the  books  why  this 
action  will  not  lie  for  an  incorporeal  hereditament  ist 
that  the  sheriflF  cannot  deliver  possession  under  the 
vmt  oi  habere  facias  possessionem  ;  therefore,  where- 
ver a  person  has  been  wrongfully  ousted  of  any  pos- 
session of  which  the  sheriiF  may  deliver  him  posses- 
sion, the  action  of  ejectment  will  well  lie. 

Secondly.  It  will  always  lie  in  favour  of  him  who 
has  the  right  of  entry,  whether  in  fee,  for  life,  for 
years,  or  for  the  shortest  term. 

For  it  will  lie  by  the  tenant  against  his  landlord  if 
his  term  is  unexpired.  It  will  lie  for  common  ap- 
pendant or  appurtenant.  It  lies,  say  the  books,  for  a 
boilery  of  salt,  that  is,  where  a  man  hath  no  inherit- 
ance in  the  soil,  in  which  there  is  a  well  of  salt  water, 
but  only  a  lease  or  grant  of  so  many  buckets  of 
water.  Cro.Jac.  150.  It  lies  pro  prima  tonsura,  that 
is,  if  a  man  hath  the  grant  of  the  first  grass  that  grows 
on  the  land  every  year,  he  may  recover  it  in  ejectment 
of  him  who  holds  it  from  him.  Cro.  Car.  262.  IFard 
V.  Petifer. 

It  lies  even  pro  pastura  centum  ovium^  for  so  much 
land  as  will  feed  one  hundred  sheep ;  and  though  this 
had  been  doubted,  yet  we  find  it  confirmed  in  Rex 
v.  Pendlerenthide^  3  Term  Rep.  p.  772.  andi?im^ 
Vv  Moorcy  5  Term  Rep.  329. 

In  all  these  cases  there  is  a  right  of  entry  in  the 
plaintiff,  and  the  action  well  lies. 
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Further.  An  ejectment  need  not  be  for  an  ehdre  mh^ 
things  as  it  will  lie  for  the  third  part  of  a  house.  Sul-  c»tiia. 
kvan  y*  Seagravcy  Strange,  695.  -- 

As  the  right  of  entry  is  the  key-stone  to  the  action 
of  ejectment,  it  will  be  well  to  inquire,  whether  the 
plaintiff  had  this  right  of  entry  in  the  premises  de- 
manded. He  may  have  acquired  this  by  contract, 
or  by  mere  operation  of  law.  The  plaintiff  acquired 
this  right  by  the  levy  of  an  execution  issued  upon^a 
legal  judgment  against  fFoodworth.  By  this  levy  he 
acquired  all  the  right  which  fToodworth  had  at  the 
time  of  the  attachment  on  the  mesne  process*  What 
ri^t  had  fFeodworth  at  such  time  ?  He  had  con- 
tracted  with  AUen^  in  whom  the  fee  of  the  land  was^ 
to  erect  the  dwelling-house  which  contained  the  de- 
manded premises,  and  was  either  to  have  payment 
for  the  building,  or  the  chance  of  purchasing  the  soil 
upon  which  it  was  erected. 

The. question  is,  did  this  contract  give  ffoodworth 
a  right  of  entry  ? 

We  shall  shew  from  the  books. 

Thirdly.  What  contracts  will  support  this  action,  , 

and  the  leading  principle  which  governed  the  Courts 
in  admitting  such  contracts. 

In  Doe  J  ex  dem.  Wxnkleyy  v.  Pi>,  Principal  of  Bar- 
nardh  Inn,  ejectment  lay  for  a  cellar  held  under  a 
parol  contract.    Espinasse^s  Reports  of  Cases  at  J^isi.  j^oy,  edit   p. 
Prius,  p.  364,  365,  366.  ^^^'  ^^ 

To  shew  that  the  Courts  in  England  will  give  a 
very  liberal  construction  to  contracts,  aiid  allow  them 
to  be  the  grounds  of  ejectment,  we  shall  read  the  case 
of  tbe  wine-^cellar,  Morgan's  Essays^  vol.  2.  p,  340. 


''; 
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Kii«  The  case  of  Lord  Abmgtonj  same  authority,  p. 

Caiiiii.  345.  343.  sheivs^  that  where  the  intent  of  the  partial 
is,  to  make  a  lease^  it  shall  be  so  consideredf  though 
unaccompanied  with  those  formalities  which  a  more 
rigid  construction  of  the  kw  would  render  necessary* 
Though  the  case  of  Jiighty  ex  dent.  Greeriy  v«  Proctor j 
was  decided  against  the  plaintiff,  yet  all  the  Judges 
considered  it  to  be  law,  that  a  license  to  inhabit 
amounted  to  a  lease.  Burr.  Rep.  vol*  4.  p.  2208. 
Baxterj  ex  dem.  AbrabaU^  \.  Brawn^  Black.  Rep. 
vol.  2.  p.  973,  974.  A  promise  to  give  a  lea^e,  ac- 
companied with  possession,  was  ruled  to  amoui^ 
to  a  lease. 

In  BacorCs  Abridgment^  vol.  4.  p.  160.  Qw'iL  edit 
we  have  the  doctrine,  that  it  may  be  laid  down  as  a 
general  rule,  that  whatever  words  are  sufficient  to 
explain  the  intent  of  the  parties,  that  the  one  shall 
divest  himself  of  the  possession,  and  the  other  came 
into  it  for  such  a  determinate  time,  such  words,  whe- 
ther they  run  in  the  form  of  a  license,  covenant,  or 
agreement,  are  of  themselves  sufficient,  and  will  in 
construction  of  law  amount  to  a  lease  for  years,  as 
effectually  as  if  the  most  proper  and  pertinent  words 
had  been  made  use  of  for  that  purpose. 

So,  if  one  (p.  161.)  only  license  another  to  enjoy 
such  a  house  or  land  till  such  a  time,'  this  amounts 
to  a  present  and  certain  lease,  and  may  be  pleaded  as 
such,  though  it  may  be  also  pleaded  as  a  license ; 
and  if  it  be  pleaded  as  a  lease  for  years,  and  tra- 
versed, the  lessee  may  give  the  license  in  evidence 
to  prove  it 

In  p«  163.  of  the  same  aoduM*,  one  saidtoanadier, 
^^  You  shall  have  a  lease  of  my  lands  in  /).  for  twenty- 
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ohc  years,  Paying  therefor  10/.  per  annum.  Make  a  ^^i? 
lease  in  writing,  and  I  will  seal  it."  This  was  agreed  ^tiia 
by  aU  the  Justices  to  be  a  good  parol  lease  for  twenty- 
one  years,  though  no  writing  was  made  of  it ;  (being 
before  the  statute  of  frauds;)  for  the  intent  of  the 
parties  was  sufficiently  expressed,  and  the  making  of 
it  in  writing  was  but  for  further  assurance,  and  left 
to  the  lessee  if  he  thought  it  necessary. 

Mr.  Marsh  cited  also,  Runmngton  on  Ejectmenty 
p.  9,  10.  24.  33,  34,  35  and  36. 

These  authorities,  and  many  others  which  may  be 
.  produced,  go  to  shew,  that  the  law  will  in  trials  of 
ejectment  favour  contracts  made  by  parties,  even 
against  third  persons,  and  that 

Fourthly.  The  leading  principle  is,  that  where 
livery  and  seisin  is  made,  that  is,  where  possession  is 
given  by  him  who  has  the  right  of  entry,  the  intent 
of  the  parties  in  any  contract  shall  be  carried  into 
efiect,  and  ejectment  will  lie  as  a  remedy  to  the  in- 
jured. 

It  is  true  we  cannot  produce  a  case  exactly  in 
point,  but  it  is  obvious. 

Fifthly.  That  there  are  many  contracts  respecting 
lands  and  buildings,  which  grow  out  of  the  state  of 
society  in  this  country,  which  are  unknown  in  En^ 
gland,  but  which,  in  furtherance  of  justice,  must,  if 
they  have  not  already,  be  supported  by  the  decisions 
of  thb  Court.  A  man  executes  a  bond  conditioned 
to  convey  a  lot  of  land  in  a  wilderness  state  to  ano* 
ther  upon  the  payment  of  a  certain  sum  by  instal- 
ments. The  obligee  goes  immediately  into  posses- 
sion. At  great  labour  and  expense  he  clears  the  land 
and  erects  buildings  upon  it,  and  his  expenditures, 
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RiDg        before  the  last  instalment  becomes  due,  surpass  die 

Cmiiiii.       price  stipulated  for  the  land.    Will  not  this  bond  be 

'*~'-*""*"  consijlered  as  a  lease  ?  Will  it  not  enure  s^;ainst  a 

third  person,  to  whom  the  obligor  might  pass  the 
land  by  deed  f  or,  if  set  off  by  execution,  could  the 
creditor  take  more  interest  in  the  land  and  buildings 
than  the  debtor  possessed  ?  In  such  cases,  must  the 
obligee  be  obliged  to  look  solely  to  his  bond  ?  and  if 
the  obligor  beconxes  bankrupt,  lose  his  labour  and 
expenditures  in  the  erection  of  buildings  ?  Or  m 
ejectment  will  not  this  Court  decide,  that  the  obligee 
has  an  interest  in  the  land  and  buildings  in  which  the 
law  will  protect  him ;  that  as  the  covenant  was  ac- 
companied with  actual  possession,  which  amounts  to 
livery  of  seisin,  a  third  person,  who  might  take  a  deed 
from  the  obligor,  or  who  might  have  the  land  set  off 
,  to  him  on  execution,  should  not  hold  against  him ; 
the  grantee  or  the  judgment  creditor  acquiring  by 
the  deed  or  the  levy  no  more  interest  in  the  land  and 
buildings  than  the  original  holder  had. 

The  case  in  the  special  verdict  is  one  very  com- 
mon, if  not  peculiar  to  this  country,  and^calls  lou<9y 
for  judicial  interference ;  and  we  consider  it  fairly 
embraced  by  the  principles  and  practice  which  sus« 
tain  ejectment  at  common*  law. 

In  days  of  ignorance,  the  old  maxim  of  cujus  ettM- 
lum  ejus  est  usque  ad ccelutn  prevailed;  but  it  has  beea 
almost  entirely  done  away  in  the  more  modem  and 
more  enlightened  aera  of  English  jurisprudence.  TTie 
common  principles  of  justice  always  required,  if  the 
owner  of  land  gave  another  a  license  to  erect  a  building 
upcMi  it,  subject  to  a  future  election  by  the  owner  whe- 
ther to  pay  for  the  buidings  or  ve4d  the  land,  diat  the 
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mttrest  ki  the  buildings,  and  such  possession  of  the  Kof 
land  as  is  necessary  to  the  enjoyment  of  it,  should  be  Cfttiin. 
secured  to  the  architect  until  the  fulfilment  of  the  " 

contract,  and  that  such  interest  of  the  architect  in  the 
biiiktii^  should  not  be  dd*eated  by  the  conveyance 
of  the  land  to  a  third  person,  or  by  the  interference  of 
the  creditors  to  the  land  owner*  . 

We  therefore  consider,  that  by  the  common  law 
the  contract  relied  ^upon  is  such  as  gave  to  fTood- 
jtorthj  in  whose  shoes  we  stand,  a  right  of  entry  into 
the  premises  demanded ;  that  the  possession  of  Wood* 
'worth  was  such,  that  he  might  have  possession  deli- 
yered  to  us  by  the  sheriff  under  the  writ  of  habere 
Jbdas  possessionem;  that  he  could,  and  we  can  on 
ouster  maintain  ejectment  upon  -  it ;  that  by  the  print 
ciples  of  the  common  law,  the  contract  between 
Woodworth  and  Allen  being  accompanied  with  livery 
6f  seisin  or  possession,  is  a  contract  upon  which 
ejectment  can  be  maintained  against  a  third  person ; 
that  the  Court  will,  in  conformity  with  the  English 
decisions,  carry  the  intent  of  the  parties  into  eft^'Ct^ 
and  decide  that  the  law  so  is  that  the  verdict  shall 
be  recorded  in  favour  of  the  plaintiff. 

Daniel  Chipman^  contra.  The  true  question  is, 
has  the  contract  between  Allen  and  fToodworth  so 
vested  the  property  of  the  dwelling-house  in  ^ood- 
worthy  that  he  could  have  maintained  ejectment 
against  the  jitdgment  creditors  of  Allen^  when  set  off 
tathem  by  execution,  or  rather,  whether  the  credi- 
tors of  Woodworth  can  maintain  it  against  the  credit 
tors  of  AUen. 
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Vmg  We  consider  it  of  small  import  whidi  vrty  this 

Cfttiin.       question  would  be  decided  on  common  law  princi* 

'**~"~*-^  pks ;  but  we  will  so  far  notice  the  cases  cited  as  ta 

observe  that  they  are  not  in  point. 

The  case  quoted  in  Morgan^s  JEssays  does  not 
touch  the  present  question.  The  point  in  contest 
there  was  simply  who  owned  the  wine-cellar* 

But  allowing  Mr.  Marsh  the  full  force  of  the  au- 
thorities»  they  amount  to  no  more  than  that  certain 
contracts  shall  hold  in  ejectment  against  the  can- 
tractor^  but  in  no  case  against  a  third  perscm.  In 
the  present  case,  fToodwarth  might  possiUy  have 
maintained  ejectment  against  jillenj  if  he  had  been 
ousted  before  the  attachments ;  at  least  he  might  have 
had  relief  in  Chancery  to  compel  a  specific  perform- 
ance of  the  contract;  but  their  private  agreement 
shall  not  even  by  the  common  law  affect  their  credi- 
tors. It  is  observable,  tliat  in  die  case  of  Lord 
Abtngton,  quoted  in  Morgan^s  Essays^  die  Judges 
doubted  whether  the  contract  there  in  question  cdild 
affect  a  third  person. 

But  we  consider  the  common  law  principles,  be 
they  as  they  may,  controlled  by  our  own  statute. 

By  our  statutes,  livery  of  seisin  is  done  away. 

Whether  tlie  land  passes  by  deed,  or  is-  set  off  on 

execution,  the  perfecting  the  deed  or  the  levy  passes 

the  land  without  further  ceremony,  and  with  the  land 

passes  all  its  appurtenances. 

renMftt  Stat       Scctiou  5.  of  thc  act  regulating  the  conveyance  of 

^AiMvide  H(U'  real  estates,  and  for  the  prevention  of  frauds  th^ein^ 

32^'  ^*^   ^  enacts,  "  tl^at  all  deeds  or  other  conveyances  of  lands, 

tenements  or  hereditaments,  lying  in  this  State,  sign* 
ed  and  sealed  by  the  party  granting  the  same,  having 
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good  and  lawful  authority  thereunto,  and  signed  by        Ung 
two  or  more  witnesses,  and  acknowledged  by  such       Cauin. 
grantor  or  grantors  before  a  Justice  of  the  Peace,  and  — -— ^- 
recorded  at  length  in  the  clerk's  office  of  the  town  in 
which  such  lands,  tenements  and  hereditaments  lie, 
aball  be  valid  to  pass  the  same  without  any  other  act 
or  ceremony  whatever^ 

.  Here  the  whole  doctrine  of  livery  of  seisin  is  done 
away.  The  land  passes  by  the  deed,  and  imme- 
diately upon  its  execution  possession  attaches  to  the 
grantee  as  against  the  grantor  and  his  heirs,  and  upon 
the  record  of  it,  against  all  others  claiming  under 
him  or  them. 

Perhaps  it  may  be  said,  that  in  decisions'  under 
diis  statute,  if  a  second  purchaser  knew  of  a  former 
deed,  though  not  recorded,  he  shall  not  hold  against 
the  first  grantee,  though  his  deed  be  recorded  first ; 
and  it  may  be  insisted,  that  Catling  the  defendant, 
knew  of  the  contract  between  jillen  and  fFoadworth. 
But  we  consider  that  there  is  a  wide  difierence  be* 
tween  a  creditor  and  a  purchaser.  The  purchaser 
can  have  no  moral  inducements  to  interfere  with  and 
defeat  a  priw  contract ;  but  a  creditor  is  at  all  times 
countenanced  in  his  vigilance  to  secure  an  honest 
debt.  If  I  know  that  my  neighbour  has  taken  a  deed 
of  land,  I  ought  not  to  defeat  his  title  by  a  subsequent 
purchase,  and  the  procurii^  my  deed  to  be  first  re- 
corded.  But  if  we  are  both  creditors,  and  I  know 
that  he  lias  taken  out  a  writ  to  attach  the  land  of  our 
debtor,  I  may  lawfully  and  honestly  hasten  to  secure 
my  own  debt  by  a  prior  attachment,  and  die  law  will 
&vour  the  most  vigilant 
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King  Section  3.  of  the  act  directing  the  levying  sod 

CfttUn.       serving  executions,  expressly  vests  the  title  of  the 
land  in  the  creditor.   *^  All  executions  extended  and 


Vermont  Stat. 

¥oL  1.  p  323.     levied  upon  any  houses^  lands  or  -tenements  as  afore* 

said,  with  the  return  of  the  officer  thereon,  being  re- 
*  corded  in  the  records  of  lands  of  the  town  in  which 
such  houses,  lands  or  tenements  are  situated,  or  in 
the  office  wherein  deeds  respecting  the  same  are  re* 
quired  by  law  to  be  recorded,  and  also  returned  into 
the  office  of  the  Clerk  of  the  Court  or  Justice  of  the 
Peace  from  which  such  execution  issued,  and  there 
recorded,  shall,  as  against  such  debtor,  his  heirs  and 
assigns,  make  a  good  title  to  the  ^  party  for  whom 
such  estate  was  taken,  his  heirs  and  assigns  for  ever." 
An  attempt  is  made  to  scout  the  old  maxim  of 
cujus  est  solum^  &c.  but  if  this  maxim  is  to  be 
abandoned,  all  the  respect  shewn  by  the  common 
law  and  by  various  statutes,  to  real  in  prefierence  to 
personal  estate,  will  be  done  away.  While  the  soil 
remains  sacredly  secured  to  him  who  holds  the  fee 
by  the  solemnities  requisite  in  passing  the  same,  it 
may  be  covered  with  buildings  with  various  owners^ 
who  may  claim  the  same,  if  the  doctrine  cimtended 
for  be  correct,  by  various  unrecorded  and  even  parol 
tenures.  The  whole  object  of  our  statute  of  frauds 
is  to  guard  the  rights  of  third  persons^  and  to  protect 
them  from  imposition ;  and  it  is  well  worthy  of  con* 
sideration  whether  this  object  can  be  secured  if  this 
venerable  maxim  of  the  common  law  be  abandoned* 
A  purchaser  might  then  inspect  the  record,  find  the 
fee  c^  a  lot  of  land  in  the  grantor  by  a  succession  of 
well  authenticated  deeds  from  the  sovere^o^  and 
when  he  had  parted  with  his  purchase-mcmey,  and 
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l^s  grantor  had  becipine  boxiknipt,  so  that  he  could        Kini^ 
jK>t  avail  himsdf  of  the  covenants  in  the  deed  war-       Catiia. 
ranting  the  land  to  be  free  of  all  incumbrances,  might    _ 
discover  that  the  buildings,  which  he  considered  as 
die  most  valuable  part'  of  the  purchase,  were  owned 
by  another,  and  be  exposed  to  be  ejected  from  his 
own  fee  by  the  possession  of  the  buildings,  which  is 
given  to  the  plaintiiF  in  ejectment* 

But  it  seems  the  plaintiff  inclines  to  consider  the 
contract  between  AUen  and  fFoodwortk  as  a  lease* 
But  a  lease  not  recorded  would  expose  a  third  person 
to  the  same  imposition  as  a  parol  contract.  I  may 
convey  the  fee,  and  my  grantee  be  afterwards  sur- 
prised  by  a  lease  which  I  had  executed  for  999  years. 
This  would  completely  defeat  the  statute  of  frauds, 
but  it  would  be  more  incongruous  to  admit  of  such 
a  lease  as  c^erating  upon  the  buildings  whilst  my 
grantee  had  the  fee  of  the  land. 

On  the  whole  we  contend,  that  though  the  con- 
tract between  jll/en  and  fToodwarthy  as  relative  to 
each  other,  might  have  been  sanctioned  in  ejectment, 
yet  it  can  never  aflect  a  bona  Jide  crtdhor  to  Mien; 
and  by  the  levy  of  our  execution  we  hold  the  fee  of 
Lot  Na  21.  and  have  a  right  to  the  possession  of  it, 
wUh  its  appurtenances* 


\  C.  Harrington^  for  the  plsdntiffl  It  seems  to 
be  granted,  that  by  common  law  ejectment  would 
have  lain  in  favour  of  fFoodwortk  against  jiHen,  if 
the  former  had  been  ousted  by  the  latter ;  but  it  is 
contended,  that  the  pfiaintiff  cannot  as  a  third  person 
maintain  it  This  will  naturally  lead  to  the  inquiry 
into  what  rights  we  acquired  by  the  levy  of  our  exe- 
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King        cution.    Our  levy  was  on  die  lOfli  of  JprU^  1799, 

Cfttiiii.       and  was  made  under  the  statute  oi  March  7th,  1797, 

Vermont  sut.    entitled,  an  act  directing  the  levying  and  serving  of 

ToL  I.  p.  321.     executions.    This  statute  is  familiar,  and  without  in- 

vestigating  it  particularly  we  confidently  assert,  that 
in  all  cases  where  an  execution  is  levied  on  houses  or 
lands,  all  the  interest  which  the  debtor  held  in  them 
at  the  date  of  the  levy  passes  to  the  creditor.  All  the 
rights,  and  no  more,  which  the  debtor  held  at  such 
time,  are  vested  by  the  levy  in  the  creditor.  What 
interest,  what  rights  had  IFoodwarth  in  the  premises 
demanded  ?  It  appears,  that  the  fee  of  the  land  was 
in  AUeji.  He  contracted  with  fFbodworth^  that  if  he 
would  erect  a  house  on  the  land,  when  it  was  finished 
he  would  pay  for  the  house  or  sell  the  land  to  him. 
The  possession  of  the  land  was  therefore  delivered 
to  Woodworth^  who  had  a  qualified  interest  both  in 
the  house  and  land,  and  had  a  legal  as  well  as  equita- 
ble right  to  retain  possession  both  of  the  land  and 
building  until  the  contract  had  been  fulfiUed  by  die 
election  of  Allen  to  pay  for  the  house,  or  vend  and 
convey  ^e  land.  Before  this  election  was  made,  the 
creditors  of  Woodwarth  and  Allen  both  attached.  We 
attached  the  house  as  the  property  of  Woodivorth^ 
and  acquired  by  the  levy  of  our  execution  all  the  in- 
terest, all  the  rights,  both  in  the  house  and  land, 
which  Woodworth  had  possessed. 

The  defendant,  in  the  right  of  his  wife,  attached 
the  lands  as  the  estate  of  AUen^  and  acquired,  by  the 
levy  of  his  execution,  all  the  interest,  all  the  rights, 
which  AUen  had  at  the  date  of  the  levy.  Sensible 
that  the  property  of  the  dwelling-house  was  never  in 
AUen^  the  defendant,  as  appears  by  the  officer's  re^ 
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turn  6f  the  writ,  excepted  it  in  his  attachment^  de-        ^"ff 
scribing  it  as  the  property  of  JVoodrvorth^  neither  wa^        Catiin. 
it  appraised  to  him  in  the  levy  of  his  execution. 

With  the  knowledge  of  all  these  facts,  the  plaintiff 
now  attempts  to  hold  property  for'  which  he  never 
paid,  and  to  defeat  us  of  an  honest  debt  in  defiance  of 
the  common  principles  of  justice..  But  it  seems, 
blinded  by  his  interest,  he  has  lapsed  into  a  vulgar 
error,  and  imagined  that  the  law  will  give  him  what 
common  justice  would  deny  him. 

He  is  sensible  that  he  ought  not  in  equity  to  hold 
property  for  which  he  never  paid  a  cent.  His  con- 
science informs  him,  that  it  is  unjust  to  defraud  the 
plaintiff.  He  acknowledges,  that  if  the  plaintiff  had 
purchased  by  deed  of  AUeuy  and  he  had  taken  a  sub- 
sequent deed,  knowing  of  the  former  deed,  though 
he  should  have  recorded  his  deed  first,  it  would  not 
have  held  against  the  plaintiff.  But  he  says,  credi- 
tors do  not  stand  on  the  same  ground  as  purchasers ; 
and  yet  the  statute  last  read,  by  making  no  such  db- 
tinction,  puts  them  precisely  on  the  same  ground. 

As  a  salvo  to  his  conscience,  he  principally  relies 
on  an  almost  obsolete  maxim  of  the  law,  which  un- 
doubtedly, in  the  first  rude  essays  of  English  juris- 
prudence, when  the  rights  of  property  were  by  no 
means  distinctly  understood  or  pointed  out,  operated 
as  a  beneficial  general  rule ;  and  it  may  be  considered 
as  a  general  rule  in  even  the  more  enlightened  aera  of 
the  municipal  law;  but  this  maxim,  when  carried 
rigidly  into  operation,  >  bade  such  bold  defiance  to  the 
common  notions  of  right  and  wrong,  that  perhaps  no 
general  rule  has  more  exceptions,  tiian  that  he  who 
owns  the  ground  owns  every  thing  upon  it.    Hence 

47 


370  CHITTENDEN  COUNTY, 

xi"r  we  find  in  the  books  numerous  cases  wherein  the 
Ck^.  light  of  the  owner,  or  he  who  is  interested  in  build- 
ings or  property  placed  on  or  growing  out  of  another 
man's  land,  are  sanctioned  in  the  Courts.  Hence 
the  doctrine  of  emblements,  &c.  And  the  nice  dis- 
tinction between  that  which  is  nailed  and  that  which 
is  screwed  to  a  building  by  a  tenant,  is  but  a  vulgar 
and  natural  effort  to  avoid  this  unjust  inaxim. 

On  the  whole  we  contend,  that  jiUen  made  a  legal 
contract  with  fVaodworth;  that  it  was  accompanied 
with  livery  of  seisin ;  that  Woodworth  had  the  right 
ef  entry,  and  would  have  continued  to  hold  it  until 
the  contract  between  him  and  AUen  was  fulfilled; 
that  in  case  of  omter  by  AUen,  Woodworth  might 
have  maintained  ejectment,  and  the  dwelling-house 
would  have  been  a  proper  subject  for  the  writ  of 
habere  facias  possessionem. 

That  by  our  statute  the  plaintiff,  by  the  levy  of  his 
execution,  was  invested  with  all  the  interest  and 
rights  of  Woodworth  in  the  premises  demanded. 

That  the  defendant,  by  the  levy  of  his  execution, 
was  put  into  the  shoes  of  AUen  :  that  he  could  not  by 
the  levy  take  more  interest  in  the  land  than  AUen  the 
debtor  had :  that  AUen*s  interest  in  the  land  was  a 
qualified  interest  subject  to  the  contract  \  the  fee  of 
the  land  may  be  said  to  have  been  in  abeyance  until 
the  fulfilment  of  the  contract. 

Therefore  if  Woodworth  could  have  maintained 
ejectment  upon  ouster  by  AUen^  we  can  maintain  it 
against  his  judgment  creditor,  the  defendant. 

That  in  an  equitable  view  of  the  subject,  (for  in 
cases  which  may  be  any  wise  doubtful  the  courts  of 
law  will  always  be  moved  by  considerations  of  equity,) 
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as  the  defendant  never  attached  or  comprised  the 
value  of  the  dwelling-house  in  the  appraisement 
which  was  mad^  on  the  levy  of  this  execution,  he 
ought  not  to  hold  that  for  which  he  has  never  paid. 
That  as  our  demand  against  Woodworth  was  bona 
jide^  we  ought  not  to  be  defeated  of  it  in  a  Court  of 
Justice,  contrary  to  the  common  principles  of  jus- 
tice. . 


King 
CaUin. 


The'  Court  directed  judgment  to  be  entered  for 
the  plaintiff. 


Amos  Marsh  and  fTiUiam  C.  Harrington,  for  the 
plaintiff. 

Daniel  Chipman  and  Elnathan  Keyes,  for  the  de- 
fendant. 
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BOYALL  TYLER,     ?  ^,^,,„,  ^„^^,,. 
ST£PH£J\r  JACOBy  i 


Justus  Bellamy  agaimt  Joskpr  Corban. 
Sn  compUint      THE  defendant  filed  his  complaitit  for  the  non- 

for    the    non-  ^  * 

entry  of  a  writ  entry  of  a  writ  of  error. 

of  error,    the  *•  i      -^  ^  #»•  -■ 

interest  must       Judgment  of  the  County  Court  amrmed. 
from^theVste      And  now  the  defendant  contended  for  the  compui 
Uon  on  tiM  od'  t^tion  of  interest  fix)m  the  day  of  the  rendering  the 
S«t  ^"'«'     original  judgment 

Sedper  Curiam.  The  interest  here  allowed  under 
the  term  "  damagesy^  is  expressly  given  by  the  sta- 
tute ^^fcT  the  delay  occasioned  by  the  writ  of  error.'* 
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The  impetration  of  the  present  writ  was  subsequent      BeiUmy 
to  the  issuing  the  writ  of  execution  on  the  original      Corban. 
judgment.     The  plaintiff  below  might  have  taken  *~"""-— " 
out  his  writ  of  execution  immediately  upon  the 
rising  of  the  Court.    If  he  did  not,  it  was  his  own 
neglect,  and  he  shall  not  charge  his  laches  on  the 
plaintiff  in  error.     In  cases  where  the  supersedeas 
operates  hardly,  the  Court  have  ample  power  to  re- 
munerate the  original  plaintiff  '^  in  double  costs  at  Vermont  sut. 
their  discretion. '*  >o .    .  p.     . 

Let  the  interest  be  computed  from  the  day  of  the 
date  of  the  writ  of  execution. 

9 

•    Josias  Smithy  for  the  complainant. 


Richard  Pearse,  Appellee, 

against 
Moses  Goddard,  Appellant, 

AND  now  the  said  Richard  Pearse^  appellee,  com-  when  tu  «p- 
plaint  makes,  that  by  the  consideration  of  the  County  Suiited,  ^e  apl 
Court  holden  at  Middlebury^  within  and  for  die  Coun-  gfe  a^compUdSt 
ty  of  Addison  aforesaid^  on  the  first  Monday  of  March,  JJ^  'l^^^ 
A.D.  1801,  he  recovered  judgment  against  the  above-  J^t*^tnd^thuii 
mentioned  Moses  Goddard  for  the  sum  of  353  dols.  33  ««cwer  12  per 

cent,     as    m- 

cts.  damages,  and  the  sum  of  11  dols.  45  cts.  costs  of  crease  of  da- 
suit  ;  from  which  judgment  the  said  Moses  appealed  must  take  his 
to  this  present  term  of  the  Supreme  Court,  and  on  costs  in  the  ac 
the  first  day  of  the  term  entered  his  appeal  in  said  **^°  »pi«»i«^ 
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V. 

Goddard. 


Ttrtnont  Stat, 
vol.  1.  p.  55. 


Court ;  but  on  the  sixth  day  of  the  same  term,  being 
thrice  solemnly  called  to  prosecute  his  said  appeal  to 
effect,  did  not  appear,  but  thereof  made  default,  which 
default  is  regularly  entered  on  the  docket  of  the  said 
Supreme  Court, 

Now  the  complainant  having  here  ready  in  Court 
10  be  produced,  attested  cq)ies  of  said  judgment 
and  other  necessary  evidence,  prays  the  Court  ter 
affirm  said  original  judgment  with  additional  costs, 
and  allow  the  complainant  appellee  interest  on  the 
damages  so  by  him  recovered  as  increase  of  damages 
occasioned  by  the  appellant's  delay  in  neglecting  to 
enter  and  prosecute  said  appeal  to  effect  at  the  rate  of 
twelve  per  centum  per  annum,  as  is  provided  by  the 
fourth  section  of  the  act  entitled,  an  act  constituting 
the  Supreme  Court  of  Judicature  and  County  Courts, 
defining  their  powers,  and  regulating  judicial  pro- 
ceedings. 

By  his  attorney, 

S.  Miller. 


The  question  made  is,  shall  this  complaint  be 
sustained  ? 


Jacob,  Judge.  This  complaint  is  novel;  but  I 
consider  the  judgment  of  the  Court  below  ought  to 
be  affirmed,  and  the  damages  increased  by  the  twelve 
per  cent,  interest. 

The  object  of  tlie  Legislature  was  to  prevent  un- 
necessary delay  in  the  collection  of  debts.  They 
have  therefore  enacted,  that  if  an  appellant  shall  ne- 
glect to  enter  and  prosecute  his  appeal  to  effect,  he 
^hall,  upon  complaint  made  by  the  appellee,  and  af- 
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irmation  of  the  ori^nal  judgment,  remunerate  the 
appellee  by  increase  of  damages  occasiaDed  by  his     coddard. 

V  

delay,  at  the  rate  of  twelve  per  centum  per  annum. 

It  appears  to  mje,  that  this  salutary  statute  check  , 
apon  the  delays  of  debtors  would  be  entirely  evaded 
by  permitting  the  appellant  to  make  a  mere  formal 
«ntry  of  his  appeal,  and  then  instantly  suffer  a  de- 
feult* 

Ttler,  Judge.  The  words  of  the  statute,  **  shall 
meglect  to  enter  and  prosecute  his  appeal  to  effect," 
are  in  the  conjunctive.  The  appellant  must  neglect 
both,  or  he  is  not  liable  cm  complaint  to  the  payment 
of  the  1 2  per  cent,  interest ;  otherwise,  if  in  the  dis- 
junctwcy  "  neglect  to  enter  or  prosecute,"  if  he  then 
had  failed  in  either,  I  should  have  been  for  sustaining 
the  complaint* 

Chief  Judge.    I  am  in  opinion  with  Judge  Tyler. 
Further  it  appears  to  me,  that  if  we  sustain  this  com- 
'pfaifit,  ¥i^  shall  encounter  a  difficulty  in  disposing  of   , 
the  -proceedings  .already  had  upon  the  appeal.    Here 
is  a  default  entered,  and,  to  make  the  record  com- 
plete, costs  must  be  taxed  and  damages  ascertained. 
And  although  the  general  practice  has  been,  when  a 
party  suffering  a  default  intends  to  be  heard  in  the 
assessment  of  damages,  that  the  default  is  suffered 
under  a  rule  that  the  defendant  shall  be  heard  in  da* 
mages,  yet  as  the  statute  provides,  that  "  when  judg-  Vermont  stat. 
ment  shall  be  rendered  by  default,  or  on  demurrer,  ^**  **  P*  ^^ 
in  any  Court  in  this  State,  the  Judges  of  such  Court 
shall  have  full  power,  by  themselves,  by  the  Jury  in 
Court,  the  report  of  the  clerk,  or  the  report  on  oath 
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FeaMe       of  onc  or  inore  judicious  person  or  persons^  to  be 
Goddat^.      appointed  as  sm  inqaest  by  the  Court  to  ascertain  the 
'*■"'"*■""  sum  due."    I  do  not  conceive  we  could  bar  the  ap- 
pellant from  yet  being  heard  in  damages  on  the  de* 
*  fault.     In  which  case  there  would  be  a  complete 
judgment  on  the  appeal,  and  another  judgment  on  the 
affirmation  under  the  complaint  if  it  should  be  sus- 
'taincd,  and  full  costs  in  both;  and  perhaps  the  result 
of  the  inquiry  after  damages  upon  the  default  might 
lessen  the  judgment  in  the  Court  below  tb  a  sum 
merely  nominal. 

I  will  observe  further,  that  a  default  entered  on 
the  docket  is  not  by  our  practice  conclusive  against 
a  party  until  after  the  rising  of  the  Court.  The  sta- 
Vermmt  Stat,  tutc  providcs,  that  after  default  recorded  and  judg- 
A  default  en-  mcnt  entered  thereon,  if  before  the  third  day  inclu- 
dodfet'' u  *^ot  sive  of  the  first  day  of  the  sitting  of  the  Court,  the 
conclusive  until  (jefendant  shall  come  into  Court  and  move  for  a  trial, 

the    risings    ot  ' 

the  Court.        ije  shall  be  admitted  to  it  upon  paying  to  the  adverse 

party  his  legal  costs.  The  Court  liave  considered 
this  statute  provision  to  apply  onl}'  to  cases  where 
there  has  been  no  appearance  by  the  defendant  in 
Court :  therefore,  in  those  cases  which  the  statute  did 
not  reach,  it  has  been  the  practice  of  the  Court  on 
motion,  under  considerationis  of  equity,  to  take  off  a 
default  at  any  day  of  the  term,  under  a  rule  securing 
to  the  adverse  party  ample  compensation  for  all  the 
inconveniences  he  may  sustain  by  it. 

The  complainant  had  leave  to  discontinue,   and 
judgment  entered  upon  the  default 

Samuel  MiUer^  for  appellee. 
Josias  Smithf  for  appellant. 
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AbeBt 

V. 

Chipman. 


Andsew  Abelis 

against 

John  Cuipman,  Esquire, 
Sheriff  of  Addison  County. 

TRESPASS  on  the  case,  for  an  escape.  ,,       . 

*  Upon  the  ftir* 

The  declaration  sets  forth,  that  the  plaintiflfy  on  "^nder  of  the 

principal     by 

the  10th  day  of /w/y,  1795,  purchased  out  his  writ  of  hi»  bail  on 
attachment  against  one  Benjamin  BameSy  returnable  in  a  justice's 
before  Rosrvell Hopkinsy  Esquire,  one  of  the  Justices  giStrate  can'orl 
of  the  Peace  within  and  for  said  County,  on  the  18th  ^l  ^^^^^""^^ 
of  said  July.  That  he  committed  this  writ  to  Azariah  '^r.^Sf/^e 
Painter,  the  sheriff's  deputy,  who  arrested  the  body  ^  "''"«,  ^^^^ 

'  .  ,  present,  he  cai^ 

of  Barnes^  and  took  one  Bidden  as  bail.    That  on  the  appoint  one, 

who    nay    dc' 

day  of  the  Court,  in  open  Court,  Risden  delivered  up  tain  him  upon 
his  principal.  That  the  sheriff's  deputy,  Painter y  of  *  thT'nMips. 
being  present,  the  Justice  commanded  Barnes  into  ^^aficeixo!^^ 
his  custody,  but  that  Painter  refused  to  take  charge  S^t'\"he"o°fC; 
of  him,  whereby  he  escaped  and  went  at  large.    That  ^^^J^?\  justify 

^  J  f  o  detaining    hia 

judgment  in  the  Justice's  Court  was  rendered  for  the  prisoner   one 

•'      "  ^  moment     after 

plaintiff;  defendant  appealed,  anff  plaintiff  recovered  the   Court   is 

f      1   •     %  y      r>  r>  c         t  n  adjoiirned,wilh 

a  final  judgment  at  the  County  Court  for  the  sum  of  or  without  day, 
7/.  2s.  lawful  money,  damages,  and  8/.  2^.  9d.  lawful  miitfmus  f"m 
money,  costs  of  suit     That  within  thirty  days  from  *  *  J^»^*«<^- 
the  rendering  of  the  final  judgment,  he  purchased  out 
his  writ  of  execution  against  Benjamin  Barnesy  and 
delivered  it  to  the  same  sherifi^'s  deputy,  who  in  due 
time  returned  it  non  est.   Profert  made  of  the  records 
of  the  several  Courts,  and  an  averment  that  the  plain- 
tiff hath  totally  lost  his  debt  by  the  escape. 
Plea  not  guilty,  and  issue  to  the  Jur}\ 
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Abeib  It  appeared  from  the  records  of  the  Justice's  Court, 

Chipman.     that  on  the  original  writ  the  following  return  was  in- 
'  dorsed: 

Date. 

Then,  in  obedience  to  this  precept,  I  arrested  the 
body  of  the  within  named  Benjamin  Barnes^  and  ac- 
cepted Onesiphorus  Risden  as  bail  for  his  appearance 
at  Court,  and  caused  him  to  indorse  his  name  on  the 
writ, 

Azariah  Painter^  Sheriff 's  Deputy. 

« 

It  also  appeared,  XhsiX.  Risden  delivered  up  JSome^ 
in  open  Court;  that  the  Justice  directed  Azariah 
Painter^  then  present,  to  take  charge  of  him. 

The  other  allegations  in  the  declaration  were  con- 
ceded. 

The  single  point  made  in  the  defence  was,  that 
after  rendering  the  principal  into  Court,  and  his  com- 
mitment by  order  of  the  Justice  to  the  custody  of  the 
officer,  he  was  not  obliged  by  law  to  keep  or  commit 
him  to  gaol  without  a  mittimus  from  the  Justice. 

To  this  it  was  replied,  that  no  mittimus  was  made 
out,  because  the  officer  repeatedly  refused  to  take 
Barnes  into  custody. 

The  plaintiff  offered  to  prove  this  by  parol  testi- 
mony. 

Sedper  Curiam.  It  cannot  be  admitted.  The  of- 
ficer s  refusal  is  dehors  the  record,  which  merely 
shews  tliat  the  Justice  ordered  Barnes  into  custodyi 
Indeed  this  circumstance,  if  it  existed,  would  have 
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been  very  improperly  attached  to  the  record.    When       Abeiu 
a  magistrate  of  this  State  commands  a  proper  officer     Chipman. 
to  do  a  legal  duty,  his  consent  is  to  be  presumed.  "^ 

The  cause  now  went  to  the  Jury,  upon  the  speci- 
fications of  the  record. 

The  Court,  in  their  charge  to  the  Jury,  observed, 
that  they  had  no  doubt  but  that,  upon  the  surrender 
of  the  principal  by  bail  on  mesne  process  in  a  Jus- 
tice's Court,  the  Justice  had  power  to  order  him  for 
the  time  being  into  the  custody  of  a  proper  officer.      ^ 

The  statute  provides,  **  that  where  no  proper  offi-  Vermont  st^. 

•       .  ^  1  .    -  vol  1.  p.  179. 

cer  shall  attend  any  Justice's  Court,  and  it  is  neces- 
sary there  should  be  some  officer  for  the  due  exer- 
cise of  his  or  their  respective  jurisdictions,  such  Jus- 
tice or  Justices  shall  have  power  to  appoint  some 
proper  person  to  fill  the  place  of  such  proper  officer." 

Here  a  proper  officer,  the  defendant's  deputy,  was 
present. 

But  this  power  in  the  Justice  to  order  into  custo- 
dy, and  in  the  officer  to  hold  his  prisoner  without   ^ 
written  precept,  can  operate  only  while  his  Court  is 
in  session. 

TTiis  Court  possess  no  such  plenitude  of  power  as 
to  imprison  a  person  beyond  the  limits  of  their  ses- 
sion. 

In  cases  where  the  surety  on  mesne  process  sur- 
renders  his  principal  in  a  Justice's  Court,  it  is  the 
duty  of  the  Justice  to  order  the  person  surrendered 
into  the  custody  of  a  proper  officer,  if  there  be  one 
present ;  if  not,  he  is  to  appoint  some  suitable  person 
to  fill  the  place  of  such  proper  officer^  and  order  him 
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AbcUi        into  his  custody.     If  judgment  final  be  rendered  for 

chipman.     the  plaintilF,  he  should  make  out  his  writ  of  execu- 

'^'  tion  before  the  rising  of  his  Court,  that  the  defendant 

may  be  charged  with  it.  But  in  cases  where  the 
cause  is  continued  to  an  adjourned  session  of  the 
Justice's  Court,  or  where  an  appeal  is  taken  to  the 
County  Court,  the  Justice  should,  before  he  ad- 
journs his  Court,  make  out  and  deliver  to  a  proper 
oflScer  a  mittimus  in  due  form,  stating  therein  the 
grounds  of  issuing  it,  and  commanding,  in  and  by 
tlie  authority  of  the  State,  such  officer  to  commit  the 
prisoner  to  the  common  gaol  of  the  County,  and  like- 
wse  commanding  the  keeper  of  the  prison  to  receive 
and  him  safely  keep  \nthin  said  prison,  until  he  shall 
be  liberated  by  due  course  of  law ;  and  of  these  pro- 
ceedings the  Justice  should  make  record. 

If  this  be  omitted,  the  officer  cannot  one  moment 
after  the  rising  of  the  Justice's  Court  be  justified  in 
holding  his  prisoner,  and  therefore  caiviot  be  charge- 
able with  his  escape. 

Verdict  for  the  defendant,  and  his  costs. 

Samuel  Miller  and  Josias  Smithy  for  plaintiiT. 
^mos  Marsh  and  Daniel  Chipman^  for  defendant. 
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David  Morton  against  Joshua  Wells. 

THIS  was  an  action  on  the  case,  brought  to  reco- 
ver one  hundred  dollars,  forfeited  for  the  non-fulfil- 
ment of  a  contract. 

The  plaintiiF  declared  in  substance  on  the  following 
contract : 

On  agreement  this  day  entered  into  between  Jo- 
shua fFellsy  of  Salisbury^  in  the  County  of  Addison^ 
on  the  one  part,  and  David  Mortem^  of  Middleburt/y 
State  of  MassachusettSy  on  the  other  part,  to  wit: 
The  said  fFells  agrees  to  sell  to  the  said  Morton 
eighty  acres  of  land  lying  in  good  farm  off  of  the 
south  side  of  his  the  said  fTells^s  farm  he  now  lives 
on,  for  the  sum  of  nine  dollars  per  acre,  and  to  pro- 
cure  a  good  warrantee  deed  of  the  same  ^  when  he  hath 
received  333  dols.  34  cts.  in  six  weeks  from  this 
date,  and  the  rejnainder  to  be  paid  by  the  first  day  of 
December  J  1800;  286  dols.  67  cts.  in  cash,  and  the 
icemainder  in  neat  cattle.  And  the  contracting  parties 
further  agree,  that  if  either  of  them  fails  or  forfeits 
the  aforesaid  agreement,  he  shall  forfeit  to  the  other 
one  hundred  dollars^  to  be  recovered  by  law  the  same 
as  a  note  of  hand  for  value  received. 

In  witness  whereof  the  contracting  parties  hereunto 
set  their  hands  the  6th  day  of  November y  in  the  year 
of  our  Lord,  1799. 


Joshua  fFells. 
David  Morton. 


In  presence, 

Elisha  Morton* 
John  Chipmanf. 


Morton 

V. 

WeUi. 
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Morton  The  general  issue  joined,  and  put  to  the  Jury. 

WeU». 


The  plaintiff  offered  to  read  the  written  contract 

Objected  to  for  this  variance.     The  declaration 
sets  forth,  that  the  defendant  agreed  to  "  sell  and 
'  convey  eighty  acres  of  his  farm^'*  and  the  written 
contract  is,  "  to  procure  a  good  warrantee  deed  of 
the  sameJ*'^ 

When  a  party       Sed per  Curiam.  The  plahitiff  has  declared  in  sub- 
declares  in  sui^-    ^  J       ^  •    1  1  1         . 
•unce  upon  a  Stance,  and  not  m  fi/ec  verba  upon  the  wntten  con- 

frMtrhc^u"not  ^^^^'     '^^^  contract  exhibited  is  substantially  the 
fonr^tiie**  ex^  ^^^  ^^*  *^^  declared  upon. 

press  words  of 
the  contract  in 

his  declaration.  The  plaintiff  now  offered  to  shew  by  the  sub- 
scribing witnesses,  that  the  defendant  agreed,  at  the 
time  of  the  contract,  to  receive  payment  in  bills  of 
the  bank  of  the  United  States. 

Samuel  Miller,  for  defendant.  We  object  to  the 
admission  of  such  evidence.  When  parties  reduce 
their  contract  to  writing,  and  it  is  duly  signed  and 
attested,  the  law  will  confine  them  to  the  writing. 
Neither  party  shall  controvert  it  by  parol  testimony. 
Certainly  it  would  be  dangerous  to  control  written 
contracts  by  the  loose  observations  of  parties. 

if  a  contract  in       Sed  per  Curiam.    The  position  laid  down  is  cor- 

writing  men-  *  ^  * 

tions  a  sum  in  rcct ;  but  the  evidcncc  adduced  goes,  not  to  contro- 

doUars  and  ...  •  r    i  •  m 

cci»ts,  theCourt  vert  but  to  explain  the  intention  of  the  parties,     fne 

will  permit  it  to  ...  ^       ^     •        i        ^  .        ^»^ 

be   shewn    in  expression  in  the  contract  simply  states  the  amount 

evidence,   that 

the  sum  waa  to  be  paid  in  United  States  bank  bills  ^  this  gmng  not  to  conttOTitrt  but  lb 

explain  the  contract. 
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•f  333  dob.  34  cts.    Though  bills  of  the  United      M<{ru« 
States  barik  cannot  be  lawfully  tendered  in  payment,       weiia. 
yet  in  fact  they  pass  current  at  par  with  gold  and  sil-  — — — 
ver  in  all  our  common  bargains  and  sales.     The  evi- 
dence that  the  defendant  agreed  to  receive  them,  and 
that  at  the  very  time  of  the  signing,  is  a  rational  ex- 
planation of  the  contract. 

Let  the  evidence  be  admitted. 
ft 

Tyler,  Judge,  dissenting.  It  was  fully  proved, 
that  the  defendant  agreed  to  receive  payment  in  bills 
of  the  United  States  bank. 

It  further  appeared  in  evidence,  that  on  the  18th 
day  of  December^  1799,  the  plaintiff  had  procured 
bills  of  the  27.  S.  bank,  to  the  amount  of  the  first  pay- 
ment ;  that  on  the  evening  of  the  same  day,  between 
eight  and  nine  o'clock,  he  went  to  the  defendant's 
house,  who  was  from  home ;  and  there  producing  a 
bundle  of  bank  bills  of  the  bank  of  the  U.  S.  said  he 
had  come  to  pay  fFelU  333  dols.  34  cts.  and  to  de- 
mand a  deed  according  to  contract. 

It  appeared  also,  that  the  day  before  the  defendant 
had  observed  to  one  of  the  attesting  witnesses  to  the 
contract,  that  if  Morton  failed  to  make  payment,  he 
should  prosecute  him  for  the  100  dollars;  and  on  the 
morning  of  the  day  of  the  tender,  the  defendant  ac- 
knowledged that  he  had  conveyed  the  farm  by  deed 
to  Gamaliel  Painter^  Esquire ;  and  concluded,  that  if 
Morton  tendered  the  money,  he  must  lose  the  100 
dollars. 

The  defence  to  the  Jury  was,  that  this  tender  was 
not  good. 
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MortM  Fii^st.  That  the  bills  were  not  counted  at  the  time 

weiif.       of  the  tender. 
"'■'"*'"""'""       Secondly.  That  the  tender  was  made  after  sun- 
setting. 

Samuel  Miller.  To  make  a  tender  good,  it  is  ne- 
cessary that  the  money  or  other  thing  should  be  so 
exhibited  to  the  view  of  the  party,  as  that  he  may  be 
able  to  determine  whether  there  be  sufficient  to  fulfil 
the  contract,  otherwise  he  may  part  >¥ith  his  property 
for  nought. 

It  is  therefore  laid  down  in  the  books,  that  it  is  not 
enough  for  the  person  who  intends  to  make  a  tender 
to  say,  I  am  ready  to  pay  the  debt,  or  to  perform  the 
duty ;  but  he  must  make  an  actual  offer  to  pay  the 
one  or  perforni  the  other. 

The  mortgagor  said  to  the  mortgagee,  "  I  am  here 
ready  to  pay  you  the  money  due  upon  the  mortgage,'' 
but  at  the  same  time  kept  the  money,  which  was  in  a 
bag  under  his  arm.  This  was  holden  not  to  be  a  good 
tender.    Bac,  Abr.  vol.  6.  p.  447. 

Considering  the  nature  of  the  payment,  it  was  pe- 
culiarly incumbent  on  the  plaintiff  to  allow  our  client 
a  fair  opportunity  of  insj^ecting  the  property  tendered ; 
for  it  is  a  melancholy  fact,  that  even  in  our  transac- 
tions with  the  honest  part  of  the  community,  the 
most  cautious  dealer  will  find  more  or  les^  counter- 
feited bills  in  every  payment  made  to  him.  We  dp 
not  wish  to  impute  any  improper  design  in  the  de- 
fendant, but  surely  when  we  are  dealing  with  the 
most  honourable,  and  bank  bills  are  the  medium^  a 
degree  of  circumspection  is  necessary. 
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Upon  ihe  second  pd&t  die  law  is  express.    Al*      MatMi 
though  the  party  who  ought  to  pay  money  or  deliver      Weiit. 
goods,  has,  until  the  uttermost  convenient  time  of  the  — ~— — — 
last  d»y  limited  fiir  the  payment  or  delivery  to  pay 
tbe  money  or  deliver  the  goods,  a  tender  is  not  good, 
unless  there  be,  after  it  is  made,  time  enough  before 
the  sun  sets,  to  examine  and  tell  the  money,  or  to 
examine  and  take  an  account  of  the  goods:  for  if  a 
man  should  be  compelled  to  receive  either  money  or 
gpoods  in  die  dark,  there  would  be  great  danger  of  his 
being  imposed  upon.    Bac*  Mr.  voL  6.  p.  453. 


LattHaU,  for  the  plauitiC  The  law  cited  by  our 
c^yponentB  on  die  £arst  point,  is  certainly  correct,  and 
strictfy  applicable  ki  cases  where  the  creditor  is  pre- 
sent: but  if  he  will  wilfully  absent  him  from  the  place 
where  and  at  the  thne  when  the  tendo:  b  to  be  made, 
k  eouM  be  of  no  benefit  to  him  to  have  die  money 
inspected  and  counted  in  his  absence;  and  he  is 
estopped  from  siting  the  money  was  not  counted, 
wiiich,  whedier  counted  or  not,  he  had  unequivocally 
ileclared  by  his  ai»enoe,  be  was  predeterminod  not 
to  receive. 

When  a  man  incapacitates  htmsdf  from  perfixtn^ 
ing  a  contract  on  his  part,  he  shall  take  no  advantage 
of  the  informality  of  a  t^ider  made  l^  die  other 
party.  •' 

ThefefcNre  the  rule  of  tender  before  sunsetting  may 
be  good  m  genend  cases ;  yet  in  the  present  ease,  as 
the  defendant,  by  conveying  die  huid  to  Judge  Pmi- 
tefj  had  voluntarily  incapacitated  himself  from  exe« 
cuting  a  deed  to  the  plaintiff  according  to  his  con- 
tract, he  shall  not  now  say  the  tender  was  made  after 
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Morttfn      the  sun  went  down.  I  refused  to  receive  because  it 

Weib.       was  too  dark  to  count  and  inspect  the  l^s.    For 

"""■"■*""  even  had  he  been  present,  and  the  biHs  counted  in 

the  clearest  sunshine,  and  mq[)ected  by  the  cashier  of 
the  bank,  he  could  not  have  received  it,  for  it  is  ob*' 
vious  he  could  not  have  fulfilled  his  contractr 


The  Court,  in  their  charge  to  the  Juiy,  after  stating 
To  make  a  un-  the  evidence,  observed, 

^tymlit,^t  That  to  make  a  tender  good,  the  party  must,  at 
^^hc^lMt^iuy  ^^  ^^^t  time,  on  the  last  day  of  the  term  of  the  coa- 
Sie*^*  n^  ^^  tract,  before  the  sun  sets,  proceed  to  the  dwelling* 
before  the  sun  housc,  or  Other  usual  placc  of  abode,  of  him  to  whom 

sets,  pi'oceed  to  .  . 

the  dwelling,    the  tender  is  to  be  made,  if  no  other  place  be  pn>- 

house,  or  other      ••■,«•  ii  ^  i 

usual  place  of  vioed  by  the  contract,  and  there  produce  the  money 
whom^the'ten^  or  goods,  and  offer  to  comply  with  the  contract  or 
mlde^  if^no^  ^  P*^*  ^^^  if  the  Other  party  contracting  is  absent, 
^rovldcd  b*  the  ^^  ^*  °^  occasion  to  count  the  money,  or  particu- 
^"*«'*«^  "><*  larly  display  the  goods.  It  will  be  sufficient  that  he 
the  money  or  has  already  shewn  to  the  witnesses*  that  he   has 

goods,  and  offer 

to  comply  with  brought  with  him  and  consequently  tenders  to  the 
But  if  "the  ad-  amouut ;  and  if  the  other  party  is  present,  and  refuses 
aSientf^re.  ^^  reccivc  the  moncy  or  goods,  or  to  peiform  the 
Mnt  to^'recwc  <Jontract  on  his  part,  there  will  then  be  no  occasion  to 
***  od'^^^Ts  in-  ^^^^*^^  ^  money,  or  particularly  dbplay  the  goods. 
capable  of  per-      But  if  he  to  whom  a  tender  upon  a  contract  to  be 

forming  the  *  n't* 

contract,  he    made  is  at  the  time  absolutely  incapable  of  pecform- 

need  not  count  ...  ^     .  i  i     i  t* 

his  money,  or  mg  his  part  of  the  coutract,  the  whole  reason  of 
display   uie     counting  the  money,  and  particularly  dii^laying  tho 


S^JliL.  goods  tendered,  Ms. 


"Wise    that    he 
has  tendered  to  ' 
the  amount 
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Ttler,  Judge,  dissenting.    Verdict  for  the  plain-      Mortmi 
€ff,  119  dollars,  and  costs.  Weiis. 


■w 


Xof  /  .£fiii/ and  — — -« ,  for  plaintiff. 

Daniel  CMpman  and    Samuel  Miller^   for   de» 
Andant 


William  Fisher,  Appellee, 

against 
Benjamin  Brown,  Appellant 

BENJAMIJ^  BROWN  was  attached  tp  answer  ^n  tcUon  of  , 

deceit  will  not 

unto  William  Fisher ^  in  a  plea  of  the  case  for  this.  He  against   a 

purchaser  who 
to  WJt :  V      makes  false  af. 

That  whereas,  on  the  7th  day  of  February ^  1 798,  J^^/^r  in 
at  OrweU,  in  the  County  of  Builand,  he  the  plaintiff  ^dlVof  w- 
was  lawfully  possessed  of  a  certain  bay  horse ;  and  "^°^' 
that,  at  the  time  and  place  aforesaid,  the  defendant 
applied  to  and  solicited  the  plaintiff  to  sell  to  him  the 
said  horse ;  and  did  then  and  there  faithfully  promise 
and  engage  to  the  plaintiff,  that  he  the  defendant  was 
a  man  of  property,  and  was  the  owner  of  a  hundred 
acre  lot  or  farm  of  land  in  ComwaUy  in  tlie  County 
of  Addisan,  adjoining  to  Mr.  Sperry^s  farm  in  Com^ 
wally  meaning  and  intending,  as  the  plaintiff  avers, 
David  Sperry^s  farm  in  Cornwall;  and  that  Mr. 
Sperryj  meaning  and  intending  the  said  David  Sper- 
ry^  was  indebted  to  him  the  defendant  in  a  large  sum 
of  money,  to  wit^  the  sum  of  thirty  dollars,  which  he 
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the  defendant  would  collect  and  pay  to  the  phintiff 
Bfown.  in  part  payment  for  said  lione*  And  the  plldntiff 
"■'——"  says,  that  he  relying  on  the  affirmations,  promises 
and  undertakings  of  the  defendant  so  made  u  afipre- 
said,  and  at  the  special  instance  and  request  oi  the 
defendant,  bargained  and  sold  to  him  the  said  hcrae 
at  and  for  a  lai^  price,  to  wit,  the  price  of  63  dols. 
33  cts.  no  part  of  which  sum  or  price  was  paid  by  the 
defendant  to  the  plaintiff ;  but  the  plaintiff,  being  de- 
ceived  by  and  relying  upon  the  false,  fraudulent, 
subtle  and  deceitful  representations  and  promises  of 
him  the  defendant,  made  and  entered  into  by  the  de- 
fendant with  a  subtle  and  crafty  intent  to  deceive,  in- 
jure and  defraud  the  plaintiff,  he  the  plaintiff  took  and 
received  of  the  defendant  his  the  defendant's  promis- 
sory note  for  the  aforesaid  sum  of  63  dcds.  33  cts. 
which  said  note  is  not  yet  due,  and  payable ;  and  the 
plaintiff  in  fact  says,  that  the  defendant  his  promises 
and  undertakings  aforesaid  not  regarding,  but  con- 
triving and  fraudulently  intending  craftily  and  sub- 
dely  to  deceive  and  defraud  the  plaintiff  in  this  be- 
half, at  the  time  of  making  and  entering  into  the  pro- 
mises and  undertakings  aforesaid,  was  not  the  owner 
of  any  hundred  acre  lot  or  farm  of  land  in  CormvaU 
aforesaid ;  nor  was  the  said  Sperry^  of  Corfnvatt^  in- 
debted to  the  defendant  in  the  said  sum  of  thirty 
dollars,  or  any  part  thereof.  By  reason  whereof  the 
plaintiff  says  he  is  injured,  and  hath  been  damaged  to 
the  amount  of  one  hundred  dollars,  to  recover  which^ 
with  just  costs,  he  brings  suit,  &c. 
To  this  declaration  defendant  demurred  generally. 
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CMpman.    The  plaintiff  dedares  in  sub-       F«ter 
"Stance,  that  he  owned  a  horse ;  that  the  defendant  set       Biowq. 
himadf  up  as  a  man  of  property,  in  this  especially,        ' 
that  he  ovmed  a  farm  near  one  Sperrff%  in  Comwallj 
and  that  Sperry  owed  him  thirty  dollars,  which  should 
apply  in  part  payment  for  the  horse ;  that  relying  on 
these  professions,  the  plaintiff  vended  his  horse,  took 
the  defendant's  promissory  note  for  the  price  payable 
at  a  future  day  not  yet  come,  and  then  traverses  the 
defendant's  affirmations,  and  demands  a  sum  in  da* 
mages. 

The  case  is  new  in  precedent^  and  novel  in  prin- 
dple.  No  case  i3  to  be  found  in  the  books,  where 
an  action  lies  against  a  purchaser  for  mere  naked 
though  false  professions  in  his  own  favour,  made  to 
obtain  credit.  But  although  no  precedent  can  be 
found,  if  there  be  a  principle  of  law  which  will  sus- 
tain this  action,  we  will  readily  abandon  the  defence. 
But  we  contend  that  it  is  new  in  principle. 

The  subjects  of  the  municipal  law  are  men,  not 
angels ;  men^  with  all  the  mental  powers,  and  all  the 
ii^utnities  incident  to  human  nature.  When  the 
buyer  and  seller  contract,  the  law  considers  them  as 
suekf  expects  from  them  that  they  should  exercise 
that  portion  of  reason  and  discretion  which  men  in 
the  commcxi  enjoyment  of  their  mental  powers  usual- 
ly  possess,  and  allows  a  liberal  indulgence  to  those, 
deviations  from  the  strict  rules  of  moral  rectitude 
which  men  are  excited  to  by  a  present,  personal  and 
prevailing  interest  The  law  expects  that  the  vendor 
will  praise  his  goods,  and  thus  endeavour  to  recom- 
mend them  to  the  purchaser ;  tliat  he  will  demand  a 
bigli  price,  though  he  knows  from  private  informa- 
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niiNr  tMxi,  that  the  article  he  proposes  to  sell  has  suddenly 
Brown.  fell  in  the  market.  On  the  other  hand,  the  law  ex- 
'  pects  that  the  buyer  will  cry  nought^  and  endeavour 
to  beat  down  the  price,  though  he  knows  that  the 
article  he  is  about  to  purchase  is  of  greater  value  than 
what  even  the  owner  put  upon  it,  occasioned  by  its 
sudden  rise  in  the  market,  unknown  to  the  vendor ; 
that  if  the  purchaser  wants  a  credit,  he  will  magnify 
his  own  property  and  endeavour  to  gain  the  confi* 
dence  of  the  seller  by  the  strongest  assertions  of  his 
ability  to  fulfil  his  contract.  The  conduct  of  either 
cannot  be  squared  by  the  rule  of  moral  rectitude, 
but  the  law  in  such  cases  refers  them  to  their  own 
reason  and  discretion,  that  they  must  by  circumspec- 
tion and  inquiry  guard  against  such  imi>osition,  and 
that  the  only  impositions  in  contracts  from  wluch  the 
law  will  protect  either  are  such  as  common  prudence 
cannot  guard  against. 

If  this  were  not  so,  perhaps  there  is  not  a  bargain 
made  that  might  not  be  the  subject  of  a  law-suit. 
Some  advantage  is  generally  gained  by  one  of  the 
contracting  parties ;  and  if  the  courts  of  law  will  sit 
to  consider  all  the  glosses  given  by  parties  in  ma- 
turing a  contract,  and  assess  damages  for  every  de- 
viation from  truth,  it  would  be  putting  the  whde 
Community  under  guardianship,  and  avoiding  their 
contracts  upon  the  same  principle  as  we  now  avoid 
the  contracts  of  the  infant,  the  idiot  and  the  insane. 
To  shew  that  the  law  refers  contracting  parties  to 
their  own  discretion  and  vigilance,  and  will  not  ren- 
der redress  for  certain  impositions,  which  might  have 
been  avoided  by  the  exercise  of  common  discretion^ 
we  shall  cite  a  few  instances  from  Comyrn^  J^ig^U 
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voL  1*  p.  242.  £.  4,  under  the  general  head  of  action       notet 
upon  the  case  for  a  deceit.  Brown. 

This  action  does  not  lie  against  him  who  sells  "^ 

without  warranty,  if  the  thing  sold  had  a  visible  ma- 
lady, which  the  vendee  had  an  opportunity  of  disco-  ' 
yering;  as  if  a  man  sell  a  horse  which  he  knew  to  be 
lame,  or  that  had  splint,  spavm,  &c.  which  the  vendor 
might  perceive  by  inspection. 

So,  if  a  man  sell  corrupted  wine,  if  the  vendee  or 
his  servant  taste  and  approve  of  it. 

If  he  sell  land  to  which  he  had  not  a  good  tide, 
when  he  does  not  otkr  it  to  sale,  but  the  other  prof- 
fers himself  to  be  a  purchaser. 

Nor  does  it  lie,  though  the  vendor  affirm  fidsdy  of 
the  value ;  as  if  he  affirm,  that  lands  or  jewels  are  of 
so  much  value,  when  they  are  not. 

So,  if  he  affirm  falsely  of  his  right,  when  another 
has  the  possession. 

So,  if  he  affirm  that  he  was  offered  so  much  by  A. 
for  the  thing  sold  when  he  was  not 

Why  should  not  the  action  lie  in  these  cases  ?  Be- 
cause the  purchaser  had  neglected  to  exercise  com- 

m 

mon  prudence  and  discretion.  In  BuUer^s  Msi 
PriuSf  p.  31.  it  is  laid  down  upon  the  authority  of 
SaikMy  210.  that  if  the  seller  were  out  of  possession 
of  the  personal  chattel  at  the  time  of  the  sale,  no  ac- 
tion will  lie  against  him,  though  it  be  not  his  own, 
without  an  express  warranty.  Whence  the  distinc« 
tion  between  a  chattel  in  and  out  of  the  vendor's  pos- 
session, )ml  because  possession  is  such  an  acknow- 
ledged evidence  of  property  in  acceptance  of  law, 
that  the  purchaser  might  rationally  conclude  that  the 
property  was  in  the  vmdw?   Common  discreti^Q 
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Fiflher  could  Dot  guard  against  an  imposition  of  this  nature ; 
Brown.  ^^^^  ^  ^^  property  is  not  in  the  posaeaaioo  of  the 
'  vendor,  no  action  for  deceit  will  lie  i^inst  hioif  though 
he  affirms  ever  so  solemnly  those  things  which  might 
lead  tli€  purchaser  to  credit  that  he  ownol  it ;  be- 
cause the  purchaser  in  such  case,  in  the  exercise  of 
common  discretion^  should  have  sought  inquiry  of 
him  who  had  the  properQr  actually  in  possesmn. 

In  the  present  case,  if  my  client  boasted  of  pro- 
per^ not  in  his  possesion;  if  he  bragged  of  ownii^  a 
farm,  and  having  a  note  due  to  him  for  thirty  or 
thirty  thousand  dollars;  the  plaintiff^  in  the  exercise 
of  common  discretion,  should  have  placed  no  re- 
liance upon  these  vaiuntings,  or,  if  he  intended  to 
rely  upon  them  as  an  inducement  to  give  a  day  of 
payment,  he  should  have  been  discreet  enoo^  to 
have  made  inquiry  into  the  truth  of  them. 

A  distinction  is  however  to  be  taken  between  false 
a^rmations  made  in  favour  of  another  to  obtain  credit 
for  him,  and  false  affirmations  made  in  a  party's  own 
favour.  In  the  first  instance  a  man  is  justly  chargea- 
ble, because  he  who  is  injured  could  not  be  guankd 
by  common  pnecaution  again^  sudi  affirmations,  and 
the  law  makes  no  allowance  on  accoiuit  of  the  per- 
sonal interest  of  the  affirmant ;  but  in  the  latto-  in- 
stance, the  party  who  listens  to  a  false  affirmatkm 
made  by  a  person  in  his  own  &vour,  is  naturally  put 
upon  his  guard,  and  must  rely  for  protection  fixmi 
imposition,  upon  bis  own  sagacity,  or  the  information 
of  others. 

There  is  another  distinction  between  false  affirma- 

"  tions  made  by  a  party  in  his  own  £ivour,  aflud  Jaise 

toktm.  Upon  the  same  principle,  an  aqtion  upon  ^ 
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Case  for  deceit  will  not  lie  in  favour  of  him  who  is  Rahef 
imposed  upon  by  the  former,  but  will  lie  in  favour  of  Broim. 
him  i«^  is  imposed  upoo  by  the  latter.   . 

We  make  these  distinctions  because  we  anticipate 
^at  some  cases  may  be  produced  from  the  books 
which  may  seem  to  bear  on  the  point  in  question ; 
but  upon  investigation  they  will  be  found  to  apply 
only  to  cases  of  false  af&rmation  made  in  favour  of 
another,  and  false  affirmation  accompanied  with  false 
tokens. 

But  we  have  another  exception  in  demurrer,  whidi 
goes  also  to  the  right. of  action. 

It  a[^ars  by  the  declaration,  that  the  plauitiff  took 
a  promissory  note  of  the  defendant,  and  in  lieu  of  re^ 
ceiving  the  price  of  the  horse  in  hand,  or  taking  the 
note  on  demand,  gave  a  day  of  payment,  which  has 
not  yet  come.  We  contend  that  the  taking  of  the 
note  extinguished  any  equitable  and  present  demand 
which  the  plaintifi*  might  have  had  for  the  price  of  the 
horse.  If  the  present  acti<m  prevails,  what  is  to  be- 
come of  the  promissory  note  ? 

In  all  actions  for  deceit  there  must  be  damnum  et 
injuria;  but  the  declaration  allegates  no  especial  in- 
jury. If  the  plaintiff  prevail,  what  is  to  be  the  mea- 
sure of  damages? -Must  they  not  be  computed  by 
the  Jears  of  the  plaintiff;  and  if  his  apprehensions 
should  prove  to  be  ill-grounded,  and  the  defendant 
should  tender  the  full  amount  of  the  note  on  the  day 
of  payment,  no  injury  would  certainly  be  received  by 
the  plaintiff. 

If  thfe  doctrine  be  correct,  that  when  a  vendor  gives 
a  day  of  payment,  and  reduces  the  contract  to  wri- 
ting, and  afterwards  discovers  that  he  has  put  too 

50 


394  ADDISON  COUNTY, 

ruber       great  reliance  upon  the  ability  of  hb  debtor,  that  he 

Brown.       shall  have  a  right  to  avoid  the  contract,  and  rely  on 

''  recovering  the  value  of  the  property  vended,  and  not 

stop  here,  but  bring  a  suit  for  damages,  grounded  on 
the  traverse  of  some  assertion  of  the  purchaser  hastily  . 
and  thoughtlessly  made  before  the  conclusion  of  the 
contract,  this  would  do  away  all  the  assurance  and 
safety  of  written  contracts. 

The  time  of  payment  is  often  a  weighty  consi- 
deration  in  a  purchase.  If  I  am  to  pay  in  hand,  or 
am  offered  a  short  credit,  I  cannot  Jrade ;  but  if  I 
may  have  six  or  twelve  months,  I  may  prudently 
purchase.  But  if^  after  I  have  reduced  the  contract 
to  writing,  I  am  liable  to  be  saddled  with  a  law-suit^ 
at  the  caprice  or  from  the  apprehensions  of  my  cre- 
ditor, or  because  he  may  learn  that  I  was  not  quite  so 
wealthy  as  I  had  represented  myself,  all  credit  and  all 
confidence  in  written  contracts  hiust  be  at  an  end. 

Therefore,  in  every  view  of  the  subject,  we  con- 
tend that  the  declaration  is  insufficient. 

If  the  plaintiff  has  conducted  himself  immorally  in 
boastings  to  obtain  credit,  as  Lord  Kent/on  observed 
Bumf  isf  East,  in  the  case  of  Pauley  v.  Freeman^  "it  is  not  every 
'  '^'  '  moral  and  social  duty,  the  neglect  of  which  is  the 
ground  of  an  action."  The  plaintiff  contracted  to  take 
a  promissory  note,  and  give  a  day  of  payment  for  the 
price  of  the  horse,  and  he  must  rely  on  that  contract, 
for  it  cannot  be  avoided  by  any  false  affirmations 
made  by  the  defendant  in  his  qwn  favour  to  accelerate 
the  contract,  unless  he  sets  forth  and  shews  some 
special  injury  sustained  as  the  direct  consequence  of 
such  false  professions. 
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If,  however,  the  present  action  is  not  new  in  pre-  ^vhtr 
cedent  and  principle,  we  shall  rest  until  we  see  it  Brown, 
shewn  by  the  plaintiff's  counsel.  ' 

Seth  StorrSj  contra.  The  defendant  takes  two 
exceptions  in  demurrer,  both  going  to  the  right  of 
action. 

First.  That  an  action  in  the  nature  of  deceit  will 
not  lie  for  any  false  assertion,  however  fraudulently 
intended,  which  a  man  makes  in  favour  of  himself, 
by  which  he  induces  another  to  give  him  credit. 

Secondly.  That  when  a  promissory  note  is  taken 
for  the  price  of  a  chattel  sold,  the  vendor,  though  he 
may  have  been  grossly  deceived  by  the  fidse  and  firau* 
dulent  afErmations  of  the  purchaser,  cannot  sustain 
an  action  of  deceit,  but  must  rely  solely  upon  his 
note,  and  wait  until  the  day  of  payment  mentioned  in 
the  note  before  he  brings  his  action. 

We  consider  the  present  declaration  sufficient,  that 
the  action  is  neither  new  in  principle  or  precedent 

The  general  rule  of  law  may  be  found  in  Comi/m* 
I}igesfy  vol.  1.  p.  230.  "  An  action  upon  the  case  for 
/  a  deceit  lies  when  a  man  does  ani/  deceit  to  the  da- 
mage of  another  J*^ 

Lord  Kenyoriy  in  rendering  judgment  in  the  case 
of  Pasley  and  another  against  Freeman^  Durnford  £sP 
Easty  vol.  3.  p.  64.  after  quoting  this  rule,  observed, 
"  that  he  found  it  laid  down  by  Chief  Baron  Comyns^ 
that  it  was  true  he  had  not  cited  any  authority  for 
this  opinion,  but  his  (the  Chief  Baron's)  opinion  was 
of  great  authority,  since  he  was  considered  by  his  • 
cotemporaries  as  the  most  able  lawyer  in  PTestminster 
HaU." 


I 
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Fisher  In  that  case,  though  not  strictly  in  point  with  the 

Brown.       present,  we  find  it  decided,  that  a  false  a&mation 

~"*'~"""  made  by  the  defendant  with  intent  lo  defraud  thcL 

plaintiiF,  whereby  the  plaintiff  receives  damage,  is  the 
ground  of  an  action  upon  the  case  in  the  nature  of 
deceit,  even  where  the  defendant  had  no  interest  in 
the  deceit,  or  had  colluded  with  another  who  had. 

And  wherever  we  find  a  false  affirmation  with  an 
intuit  to  defraud,  and  damages  consequentially  re- 
ceived, there  this  action  well  lies. 

TherefcMT  we  find  in  Comyns^  Digest^  vol.  1.  p. 
336«  which  autlKM",  as  our  opponent  has  cited  to  shew 
whef^  the  action  will  not  lie,  we  shaU  cite  to  shew 
where  it  will. 
^  If  a  man  by  a  false  affirmation  of  a  thing  within  his 

knowledge  deceive  in  the  sale  of  goods,  as  if  a  ta^ 
vcraer  sell  wine  for  sound  and  good  which  he  knows 
to  be  corrupt.    1  RoU.  90. 1.  30.  2  Roll  5. 

So,  if  the  seller  say  that  they  are  the  goods  of  A. 
which  he  has  authority  to  sell,  when  they  are  the 
goods  of  another,  though  it  is  not  averred  that  he 
knew  them  to  be  the  goods  of  a  stranger.  1  Roll.  91. 
1.  5. 

So,  if  he  sell  a  horse,  affirming  him  to  have  been 
his  horse  from  a  colt^  when  he  was  not.  1  Roll.  91. 
1.  10. 

So,  if  a  man  by  a  false  affirmance  of  a  thing  within 
his  knowledge,  procure  a  fact  to  be  done  which  other- 
wise would  not  be  done.  Ibid.  p.  237.  A.  10. 

So,  if  a  woman  give  a  man  bhnda  verba  aquipoU 
lentia  to  a  promise  of  marriage,  whereby  she  obtains 
from  him  presents  and  other  services.  Cro.  EHz.  79. 
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We  consider  the  principle  which  governed  all  Puher 
these  decisions,  to  be  the  same  on  which  we  now  Broim. 
rely,  ' 

To  wit,  that  there  had  been  false  affirmations  made 
with  intent  to  defraud,  and  damages  had  ensued. 

That  the  defendant  made  false  affirmations  in  the 
present  case,  is  confessed  bjr  the  demurrer.  Were 
they  not  with  an  intent  to  defraud?  It  is  obvious 
they  were  made  to  induce  the  plaintiff  to  part  with  his 
property  on  credit,  which  he  would  not  otherwise 
have  done.  / 

Has  there  not  been  damage  and  injury  sustained 
by  the  plaintiff?  It  is  said  we  have  alleged  no  espe-  . 
cial  injury  in  the  declaration.  The  rule  of  law  is, 
where  the  facts  set  forth  in  a  declaration  shew  prima 
Jade  an  injury,  none  need  especially  to  be  set  forth. 
So,  in  an  action  for  slanderous  words,  to  say  of  a  man 
he  is  a  thief  or  a  murderer,  that  he  robbed  j1.  on  the 
highway,  or  ravished  B.  camahteTj  no  per  quod  is 
necessary.  And  why?  Because,  as  in  the  present 
case,  the  common  perception  of  mankind  sees  in  the 
facts  stated,  that  if  true  there  has  been  an  injury  sus- 
tained. 

It  is  said  the  action  will  not  lie  for  these  false  af- 
firmations, because  >these  were  mere  blanda  verba 
used  in  maturing  the  contract :  but  we  read,  that 
when  a  man  falsely  affirmed  that  he  owned  a  horse 
from  a  colt,  the  action  lay;  and  that  case  is  not  so 
strong  as  the  present. 

It  is  said  that  the  exercise  of  common  discretion 
would  have  guarded  the  plaintiff  against  imposition, 
and  therefore  the  action  will  not  lie ;  but  in  the  cases 
cited,  and  many  others  ^miliar  to  the  profession  in 
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Fisher  the  books,  common  discretion  and  vigilance,  it  would 
Brown.  seem,  might  have  guarded  the  purchaser  as  securely 
''''^"""*'"~"  as  in  the  present  case ;  at  least  in  all  the  cases  ex- 
cepting that  quoted  by  Comyns  from  Cro.  EUz.  79. 
for  it  is  notorious,  that  when  a  man  goes  abroad  to 
effect  a  contract  of  that  delicate  nature,  he  generally ' 
leaves  his  discretion  at  home* 

It  is  also  said,  that  no  action  for  deceit,  grounded 
on  £dse  affirmations  made  in  a  man's  own  favour, 
will  lie,  but  that  the  cases  in  the  books  are  upon 
false  affirmations  made  in  favour  of  another,  or  ac- 
companied  with  false  tokens. 

But  this  goes  abreast  of  the  doctrine  just  read. 
^\  If  a  man  by  a  false  affirmation  of  a  thing  within 
his  knowledge  procure  a  fact  to  be  done,  the  acticxi 
lies." 

This  is  our  case.  The  defendant  falsely  affirmed 
respecting  his  own  property,  and  procured  a  fact  to 
be  done,  that  is,  he  obtained  credit,  and  a  long  day  of 
payment  by  it. 

Indeed  it  is  very  difficult  to  distinguish  either  as 
to  the  immorality  or  the  injury  between  a  lie  told  to 
obtain  credit  for  another,  or  a  falsehood  affirmed  to 
procure  a  day  of  payment  for  the  liar  himself.  If 
there  is  any  distinction  in  morals,  a  lie  told  in  a  man's 
own  favour,  to  further  his  own  immediate  interest,  is 
of  a  baser  nature  than  that  told  disinterestedly  in 
favour  of  a  third  person.  But  the  effect  and  injury 
are  the  same.  It  can  be  of  no  import  to  me  whether 
I  am  induced  to  part  with  my  property  upon  a  long 
and  doubtful  credit  to  the  liar  himself,  or  to  another 
concerning  whom  he  has  lied,  or  whether  I  have  been 
deceived  by  false  tokens  or  false  speeches. 


JANUARY  TERM,  1802.  399 

But  it  is  objected,  that  we  are  precluded  from  any  Kshet 
action  until  the  day  of  payment  arrives,  and  demand  Brown, 
b  made  upon  the  note.  _— — — 

We  shall  shew,  that  where  any  security  for  money 
is  made,  or  any  other  act  is  procured  to  be  done  by 
false  affirmations  made  with  intent  to  defraud,  upon 
the  discovery  of  the  fraud,  the  transactions  which 
were  produced  by  them  are  considered  as  null  in  law, 
and  the  party  injured  may  have  action  for  the  deceit, 
or  resort  to  those  rights  which  he  only  ostensibly 
parted  with,  and  seek  his  original  remedy  in  the  same 
manner  as  if  such  fraud  had  not  been  practised. 

The  case  of  Hogan  v.  Shee^  Espinasse^s  Cases  dt  -D^yV  edit.  p. 
MsiPriuSy  vol.  2.  p.  522, 523.  was  an  action  of  assump- 
sit  for  money  had  and  received,  plea  otnon  assumpsit^ 
and  was  brought  to  recover  a  sum  of  100/.  which  had 
been  given  by  the  defendant  to  the  plaintiflP  as  a  con- 
sideration for  the  defendant's  procuring  for  his  bro- 
ther the  place  of  a  cadet  in  the  service  of  the  East- 
India  Company,  which  he  had  undertaken  to  do. 

.  The  defendant  had  given  a  note  by  M^hich  he  pro- 
mised to  repay  that  sum  within  three  months,  in  case 
he  did  not  procure  the  place  within  the  time  limited. 

The  plaintiff  having  discovered  the  deception, 
brought  his  action  immediately ^  without  waiting  for 
the  three  months  to  be  expired. 

The  objection  to  the  action  was,  that  it  was  not 
maintainable  till  after  the  three  months  were  ex- 

pired. 

Lord  Kenyan  ruled,  that  it  was  tlien  maintainable^ 

and  said  he  had  ruled  so  on  other  occasions  in  the 

case  of  goods  sold  on  credit ;  in  which  case,  if  it  ap- 

.  peared  that  there  had  been  any  fraud  on  the  part  of 
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R«her       the  buyer,  though  the  time  of  cre^t  ivas  not  ex- 
Brown.       pired,  he  was  of  opinion  that  the  party  might  consi- 

■""""■"^  der  the  credit  as  void^  and  proceed  immediately  for 

the  recovery  of  the  money.  The  plaintiff  had  a 
verdict. 

j>ayU  edit  p.      In  the  casc  of  De  Symons  v.  Minchwichy  same  re- 

porter  and  volume,  p.  430,  431.  one  part  of  the  de- 
fence  was,  that  the  action  was  brou|;ht  before  the 
time  given  Ux  credit  was  expired.  Eyre^  Chief  Jus- 
tice, observed,  "  that  if  the  defendant  meant  to  im- 
pose on  or  defraud  the  vendor  of  his  goods,  the  de- 
fence will  not  avail.  But  those  are  circumstances 
for  the  consideration  of.  the  Jury  only,  to  whom  h6 
left  it."  The  Jury  (which  was  a  special  one)  found  a 
verdict  for  the  defendant. 
'  Lord  KenyorCs  opinion,  which  was  supported  by 

all  the  Judges  present,  in  the  case  of  Puckford  v. 
MaxweU,  Dumford  £s?  East^  vol.  6.  p.  52  and  SS^ 
confinns  the  doctrine. 

"  The  defendants,  having  been  arrested  for  80/. 
on  a  testatum  capias  into  Surry ^  gave  to  the  plaintiff 
a  draft  for  45/.  saying  it  would  be  immediately  paid, 
and  agreed  to  meet  the  plaintiff  a  few  days  afterwards 
to  settle  the  remainder  of  the  debt ;  on  which  the 
plaintiff  agreed  that  the  defendant  should  be  dis^ 
charged  out  of  custody.  The  draft  was  dishonoured, 
the  defendant  having  no  effects  in  the  hands  of  the 
drawee.  Whereupon  the  defendant  was  again  ar- 
rested on  the  same  affidavit  on  a  testatum  capias  into 
Middlesex.  A  rule  having  been  obtained  calling  on 
the  plaintiff  to  shew  cause  why  the  defendant  should 
not  be  discharged  out  of  custody, 


JANUARY  TERM,  laofe  40^ 

ErskmCf  in  support  of  the  rule,  principally  relied,  ^J» 
that  the  plaintiff  having  agreed  to  accept  this  bill  in  Brown, 
part  payment  of  the  debt,  could  not,  merely  because  ' 

the  bill  was  dishonoured,  treat  the  transaction  as  a 
nullity^  and  arrest  the  defendant  a  second  time,  there 
being  no  fraud  in  the  transaction. 

Lord  Kenyan^  Ch.  J.  In  cases  of  this  kind,  if  the 
bill  which  is  given  in  payment  do  not  turn  out  to  be 
productive,  it  is  not  that  which  it  purports  to  be,  and 
which  the  party  receiving  it  expects  it  to  be,  and 
therefore  he  may  consider  it  a  nullity,  and  act  as  if  no 
such  bill  had  been  given  at  all. 

These  questions  have  frequently  arisen  at  Nm 
JPriuSj  where  they  have  always  been  determined  the 
same  way.  I  remember  one  in  particular  a  few 
years  ago,  where  a  rider  in  the  country  gave  a  draft 
on  a  person  in  London^  with  whom  he  had  no  connec- 
tion whatever ;  and  it  was  admitted  on  all  hands  that 
it  ought  to  be  considered  as  if  no  bill  had  been  given 
at  all,  and  that  the  original  debt  remained  in  force. 
Our  case  is  much  stronger.  We  contend  that  the 
whole  transaction  was  fraudulent  in  the  defendant^ 
and  it  is  so  set  forth  in  the  declaration ;  but  if  some 
doubts  of  this  should  arise,  the  declaration  is  not  de- 
miirrable;  but,  as  in  the  case  of  De  Symonds  v. 
Mtnchwich^  it  should  be  left  for  the  consideration  of 
the  Jury. 

The  cases  cited  by  Mr.  Chipman  from  Comyns^ 
Digest  do  not  apply.  They  are  cases  of  falsity  with- 
out warranty.  But  in  the  case  in  question  the  af- 
firmations of  the  defendant  were  in  the  nature  of  war- 
ranty. The  plaintiff  relied  upon  the  false  afErmations 
ef  the  defendant  that  he  was  a  landholder,  and  had  a 
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Kriier       dcl^  (lue  to  him ;  and  the  defendant  thereby  warrant- 
Brown.       cd  his  ability  to  pay  the  contents  of  tlie  note.     Wheii 

^  the  discovery  u  as  made,  he  sought  redress  for  the 

injury  received.  The  note  taken  through  fraud 
being  a  nullity  in  law,  the  plaintiff  might  have  either 
resorted  to  an  action  to  recover  the  value  of  the  horse^ 
or  have  brought  his  action  on  the  case  in  the  nature 
of  deceit.    He  has  elected  the  latter. 

If,  however,  there  be  any  rule,  any  case,  any  de- 
cision found,  which  might  seem  to  be  against  the 
present  right  of  action,  I  shall  conclude  with  quotings 

Dumf  tf  Soii,  ^^  words  of  Judge  Aslihurst^  in  the  case  of  PasJey  v. 

vd.  3.  p.  62.      freeman.    ^*  I  should  not  hesitate  to  say  that  it  could 

not  be  law,  for  I  have  so  great  a  veneration  for  the  law 
as  to  suppose  that  nothing  can  be  law  which  is  not 
founded  in  coipmon  sense  or  common  honesty." 

Samuel  Miller ^  on  the  aame  side.  I  shall  content 
myself  by  adding  to  the  pertinent  observations  of  my 
t>rother  Starr  a  case  from  IFilliams*  Abridgment^ 
vol.  1.  p.  124.  which  shews,  that  when  fraud  is  dis- 
covered, the  seller  may  abandpn  the  contract,  and 
seek  his  remedy  on  the  deceit. 

The  custom  of  the  city  of  London  authorises  an 
attachment  for  better  security,  and  it  would  be  well 
if  the  same  practice  was  adopted  here  to  prevent  the 
pernicious  effects  of  such  deceitful  representations  as 
are  allegated  in  our  declaration. 

If  we  could  find  no  precedent  in  point,  we  all  know 
of  the  principle  which  will  sustain  thb  action,  even 
that  great  object  of  the  law  which  is  to  protect  the 
honest  and  unwary  from  the  impositions  of  the  artful 
and  immoral.    In  pursuance  of  this  principle^  the 
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tase  of  Pasley  v*  Freeman  was  decided.  Lord  Ken*  ^^'^ 
yon  there  observed,  "  that  all  laws  stand  on  die  best  ^roy"- 
and  broadest  basis  whidi  go  to  enforce  moral  and  so- 
cial duties ;  that  it  was  contended  in  that  action,  that 
it  could  not  be  maintained  for  telling  a  naked  lie,  but 
that  proposition  was  to  be  taken  sub  mado^  If  indeed 
no  injury  is  occasioned  by  the  lie  it  is  not  actionable, 
but  if  it  be  attended  with  damage,  it  then  becomes 
the  subject  of  an  a<5tion/' 

If,  therefore,  which  we  do  not  concede,  our  acstion 
has  not  the  crutches  of  precedent  to  rest  upon,  it  is 
firmly  bottomed  upon  the  broad  basis  of  morali^. 

To  the  eye  of  legal  science,  our  declaration  m^ 
possibly  a|^>ear  insufficient.    But  to  give  it  support 
will  be  doing  what  in  the  plain  langus^  of  common 
.  justice  is  right  between  man  and  man. 

Mr.  Cfupman  arose  to  reply,  but  was  stopped  by 
the  Court. 

Per  Curiam.  When  we  read  the  copies  of  this 
ease  at  our  chambers,  we  felt  desirous,  if  possible,  to 
support  this  declaration.  We  had  recourse  to  the 
authorities  read,  and  to  others  which  we  considered 
might  bear  upon  the  subject,  and  endeavoured  to  ex- 
cite our  recollection  to  cases  already  decided  in  this 
State.  But  as  Judges,  we  are  not  to  permit  even  the 
moral  sense  to  induce  us  to  exalt  ourselves  into  le- 
gislators.  We  sit  here  to  declare  the  existing  and 
not  to  create  new  laws. 

The  conduct  of  the  defendant,  as  exhibited  in  the 
declaration,  is  hipfhly  reprehensible;  and  if  prece- 
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RtiMr     -  dent  alone  were  wantinp*,  we  should  not  hesitate  In 
Brown.       deciding  that  the  declaration  is  sufficient. 
-•  Upon  the  first  exception  in  demurrer,  we  observe, 

that  we  find  no  case  in  the  books  which  •  reaches  the 
present  declaration. 

The  law  considers,  that  contracting  parties  have  a 
discretion  to  use,  and  they  must  in  general  exercise 
it  at  their  peril.  If  they  have  not  arrived  at  years  of 
discretion,  or  if  of  adult  age  they  are  incapacitated  by 
reason  of  idiocy,  insanity,  total  imbecility,  or  other 
dispensation  of  Divine  Providence,  the  law  will  avoid 
their  contract,  and  has  provided  guardians  to  con- 
tract for  th^m.  If  a  contract  is  made  under  duress, 
or  under  such  fraudulent  imposition  as  common  dis- 
cretion cannot  guard  against,  it  is  also  voidable. 

But  it  would  be  an  unprecedented  and  dangerous 
doctrine,  would  tend  to  increase  litigation,  and  render 
the  citizens  careless  in  the  exercise  of  their  rational 
^  powers,  to  sustain  an  action  upon  the  case  for  a  de- 

ceit upon  the  traverse  of  every  assertion  which  a  pur- 
chaser might  make  to  obtain  credit  in  the  maturing 
of  a  contract. 

When  a  man  seeks  to  obtain  credit  for  a  chattel, 
and  boasts  his  ability  to  pay,  here  is  a  proper  occa- 
sion for  the  exercise  of  the  discretion  and  vigilance 
of  the  vendor.  If  the  defendant  in  the  present  case 
had  falsely  and  roundly  asserted  that  he  was  wortli 
ten  thousand  dollars,  and  relying  upon  his  assertion, 
the  plaintiff  had  credited  him  for  his  horse,  we  be- 
lieve it  would  not  be  contended,  that  an  action  of  this 
nature  would  have  lain.  His  falsely  specifying  the 
particulars  of  his  pretended  estate  does  not  differ  the 
*  case  in  a  moral  view,  neither  does  it  give  a  right  df 
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'  acffon,  which  the  plaintiff  would  not  have  had  in  the       Raher 
former  case.     In  both  cases  the  plaintiff  should  have       Brown. 
been  equally  and  sufficiently  disareet  to  make  the " 
proper  inquiries  of  others  before  he  credited  a  stran- 
ger ;  for  both  the  general  aihd  particular  affirmations 
of  the  purchaser  stand  on  the  same  ground,  and  re- 
solve into  the  inquires  whether  he  who  relies  on  any 
naked  assertions  of  a  stranger  made  in  his  own  fa- 
vour, unaccompanied  by  false  tokens  as  an  induce- 
ment to  give  him  credit,  has  suffered  such  an  impo- 
sition as  common  prudence  could  not  guard  against. 

It  may  be  observed,  that  the  contract  set  forth  in 
the  declaration  was  in  Orwell,  and  the  farm  which 
the  defendant  affirmed  that  he  owned,  and  the  person 
who  owed  him,  were  said  by  him  to  be  in  Cornwall^ 
a  town  in  the  vicinity,  and  in  this  case  it  reduces  the 
point  in  question  to  this ;  whether  the  law  will  give 
redress  for  every  imposition,  however  gross  and 
however  readily  and  easily  avoided ;  and  the  old  and 
rational  doctrine  of  due  discretion,  diligence  and  vi^ 
gilance  in  contracting  parties  shall  be  done  away  ? 

The  Court  consider  further,  that  some  special  da-  !„  an  action  ef 
mage  should  have  been  allegated  in  the  declaration;  ^^tin» con- 
but  wc  will  not  enlarge  upon  this  point;  for  as  this  ciai  dam^ 
does  not  go  to  the  right  of  action,  it  mii^ht  have  been  *«ged  in  thede- 

.  daratioD. 

cured  by  jeofails. 

The  second  exception  in  demurrer  we  consider  as  if  a  credit 
fatal.  The  doctrine  laid  down  by  ^r^ ,  Chief  Jus-  Sry? 'Ubir 
tice,  in  the  case  of  De  Symons  v.  Minchtvich,  is  re-  2|*a11iiijc  no  pait 
cotmised  by  this  Court ;  tliat  if  the  credit  riven  was  ®^  ^«  ori^nai 

°  •'  *^  contract*  it  may 

voluntary,  subsequent  to,  and  not  making  any  part  at  any  time  be 

retracted ;   but 

if  it  make  any 

part  of  the  original  contract,  it  is  so  material  a  [>art  of  it,  that  if  an  action  be  brought 

within  the  time  limited  for  the  credit,  it  cannot  leij^Hy  be  supported,  unless  it  was  BQt 

a  bona  fide  purchase  by  the  rendee. 
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rSihcr       ctf  the  original  contract,  it  certainly  might  at  any  time 

Bfwvn.       be  retracted.    But  if  it  made  part  of  the  contract,  it 

'"■"■"■"■  is  so  material  a  part  of  it,  that  if  the  action  be  brought 

within  the  time  limited  for  credit,  it  cannot  l^ally 
be  supported,  unless  it  was  not  a  bma  Jide  purchase 
at  the  time  by  the  vendee. 

It  is  said,  whether  bona  Jide  purchase  or  not,  is  not 
the  subject  of  demurrer,  but  should  be  left  to  the 
Jury.  This  depends  on  die  form  of  the  declaration* 
If  the  declaration  does  not,  as  in  the  present  case, 
negate  the  &imess  of  the  purchase,  no  issue  can  be 
carved  out  of  it,  embracing  this  question* 

Judgment,  that  declaration  is  insufficient 

Seth  Storr  and  Samuel  Miller,  for  plaintiff. 
Daniel  Chipman  and  Loyal  Case^  for  defendant. 
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IZalmon  Booth  against  Azariah  Tousey. 

ACTION  on  book  account  where  three 

Judgment  to  account  entered  at  the  last  term ;  and  been  appointed 
JSnoch  fFoodbridgey  Esquire,  Argalus  Harmon^  and  aJLut^thc'bo^ 
Belden  Set/moufy  appointed  auditors  to  examine  and  JStiwI'Mid  re- 
adjust  the  accounts  between  the  parties,  and  report  at  ^  0"^^^ 
this  term.  the  Coupt  wii 

admit  parol  tes- 

And  now  Etwch  JFooiS^ridge  and  Argaltis  Hat-  S"^  ^  **^ 
mon  reported,  that  they  had  been  legally  sworn,  that  agreed  to  pro- 

-1,         .^,,  .         fi.  It  ^  ceed  before  the 

they  had  notified  the  parties  of  the  time  and  place  of  two  reporting 
their  sitting,  whq  appeared  before  them  and  exhibited  absence  of  the 
their  accounts^  which  they  had  examined,  and  after  j|^^  ^^ 

port. 
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Booth  hearing  the  evidence  adduced,  they  found  due  to  the 
Tousey.  plaintiff  58  dols.  25  cts.  being  the  balance  of  their 
'  book  accounts. 


".J 


Josias  Smithy  for  the  defendant,  moved  to  set  aside 
this  report,  because  one  of  the  auditors,  to  wit,  Bel- 
den  Seymoury  had  not  attended  to  examine  the  book 

accounts  of  the  parties. 

•  * 

Amos  Marshy  for  the  plaintiff,  replied,  that  before 
the  meeting  of  the  auditors,  the  parties  had  agreed 
to  proceed  to  the  audit  before  the  two  attesting  au- 
ditors, in  the  absence  of  the  third. 

Josias  Smith.  The  statute  empowers  the  Court  to 
appoint  one  or  more  judicious  and  disinterested  men 
us  auditors.  After  the  Court  have  elected  the  num. 
bcr,  and  the  rule  has  been  made  out  and  delivered  to 
the  party,  the  statute  makes  no  provision  for  a  part  of 
them  in  any  case  to  proceed  to  the  audit. 

But  it  is  suggested,  that  the  presence  of  one  was 
dispensed  with  by  the  parties,  who  agreed  to  proceed 
before  the  remaining  two.  It  is  true,  the  maxim 
that  consent  will  take  away  error  ought  to  be  carried 
to  a  liberal  extent ;  but  then  this  consent  should  be 
made  properly  to  appear  to  the  Court.  The  Court 
cannot  know  it  from  the  mere  suggestion  of  the 
party.  It  should  in  some  mode  be  spread  on  the 
record,  either  by  being  entered  on  the  rule  over  the 
signatures  of  the  parties,  or  noticed  by  the  sitting 
auditors  in  their  report,  and  not  proved  by  parol  tes- 
timony. Report  accepted. 

Amos  Marshy  for  plaintiff. 
Josias  Smithy  for  defendant 
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Could 

V. 

Webster. 


Edward  Gould  against  William  Webster. 


TRESPASS  guare  clausum  fregitj  for  breaking  a  leue  made 
and  entering  the  plaintiiF's  close  in  Ferrisburgh^  con-  during  cmer- 
(aining  twenty  acres  of  meadow,  ten  acres  of  arable,  heid'in^rigiu"of 
and  ten  acres  of  pasture  land,  described   as   the  thich  *Ihe  hid 
westerly  part  of  Lot  No.  129.  drawn  to  the  original  f*^^"  endowed 

•^  *  .  o  in  consequence 

right  of  Henry  Davisy  and  there  doing  damage  on  the  ^f  »  ?"<>  •  ^^' 
1st  of  Juney  1800,  with  a  carttinuando  to  the  1st  of  enure  against 

r,  f       ..  ,,       .  ^*»c  woman  af- 

September  tollOWmg.  ter  a  divorce  a 

General  issue  joined,  and  put  to  the  Jury.  ^0^1^  buTmay 

be  coiuidered 
*ub  tnodo  «•  far 

It  was  conceded,  that  the  lands  described  in  the  JJ^  baro^  ^I 
declaration  were,  on  the  21st  December.  1795,  by  the  ?"*^ »"  •**•  *™' 

'  ^  ^     J  blements,  upon 

commissioners  under  the  probate,  set  off  as  dower  to  the  determuia- 
Marify  the  widow  of  one  Benajah  Webster ,  in  whom  by  the  divorce. 
the  fee  was  at  his  decease ;  that  the  widow  went  into 
possession,  and  so  continued  until  her  marriage  with 
William  Stockman;  that  during  the  coverture,  to 
wit,  on  the  10th  of  August,  1 799,  Stockman  leased 
the  land  to  the  plaintiff  by  written  lease ;  that  before 
the  expiration  of  the  term,  to  wit,  in  January ^  1800, 
Stockman  and  wife  were  divorced  a  vinculo  matri- 
mofiHy  and  after  the  divorce  the  entry  was  made  and 
the  crqps  taken  by  the  defendant,  who  justified  as 
the  servant  of  Mary. 

■ 

The  question  now  made  upon  objection  to  the 
lease  being  read  in  evidence,  is,  whether  the  lease 
executed  l^  fFilbam  Stockman  shall  enure .  agiainst 
the  woman  after  the  divorce. 
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Gotti4  Amat  Marsh.   We  object  to  the  shewing  of  Hab 

Webster.     lease  in  evidence.    We  consider  it  as  void.    All  the 
",  interest  WUliitm  Stockman  ever  had  to  the  lands  in 

question  was  acquired  by  the  marriage  and  termi- 
nated with  the  divorce. 

In  analogous  cases  we  find  it  laid  down  as  Iaw» 
^^  that  if  tenant  in  dower  or  by  the  curt»y  makes  a 
lease  for  years,  reservii^g  rent,  and  die,  tins  lease  is 
absolutelif  determined;  so  that  no  acceptance  by  the 
heir,  or  those  in  reversion,  can  make,  it  good*  For 
though  their  estate  is  quodammodo  a  continuance  (tf 
the  estate  of  the  husband  or  wife,  yet  it  is  a  con-» 
tinuance  of  it  only  for  life,  and  they  have  no  power 
to  contract  for  or  interfere  with  the  inheritance^ 
wd  consequently  their  leasee  or  chains  fall  off  with 
the  estate  whereout  they  were  derived,  and  the  lessee^ 
has  become  tenant  by  suffer^ce  by  his  continuance 
of  possession  after." 

So^  in  case  of  tenant  for  life,  he  can  make  no  leases 
to  continue  longer  than  his  own  life.  Baconh  Abridge 
menty  vol.  4.  p.  126. 

A  divorce  a  vincuh  matrimonii  operates  a  civil 
death  to  the  conjugal  pair  as  husband  and  wife,  and 
should  have  the  same  operation  in  law  in  all  its  con^: 
sequences  as  a  natural  death. 

Jbsiasi  Smitfij  contra.  It  cannot  be  controverted, 
that  our  lessor,  fTilUam  Stockmav,  at  the  time  of  the 
(Executing  the  lease,  had  full  power  to  make  it,  and 
that  t|ie  le^e  would  have  been  in  force  until  the  ex*- 
piration  of  the  term, .  if  the  divorce  had  not  inter* 
vened.  We  consider  the  interest  of  Mary  WAsUr 
in  these  lands  by  her  iirtennarriage.  with  WiSmm 
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Stockman  so  vested  in  him  that  he  had  power  without       OouU 
her  aid  to  lease  them,  and  his  lease,  the  term  being     wcbtter. 
hot  expired,  must  operate  beyond  the  divorce.  — •— — 

The  law  looks  upon  the  husband  and  wife  as  one 
person,  and  therefore  allows  but  one  will  between 
them,  which  is  placed  in  the  husband  as  the  fittest 
said  ablest  to  provide  f<x*  wd  govern  the  family.  He 
has  an  absolute  power  ovtt  her  personal,  and  a  quali- 
fied power  over  her  real  estate.  A  distinction  is 
however  here  to  be  taken  between  real  estate  which 
the  wife  holds  in  her  own  right  in  fee,  and  that  in- 
terest in  land  which  she  herself  held  at  the  time  of 
her  marriage,  not  of  inheritance,  but  for  a  term.  In 
the  former  case  she  must  join  with  her  baron  in  a 
deed  to  pass  the  fee,  or  to  make  a  lease,  which  shall 
not  determine  by  the  dissolution  of  the  coverture. 

In  the  latter  case,  the  husband  may  execute  the 
lease  alone,  and  it  shall  enure  beyond  the  coverture ; 
for  the  wife's  interest  in  the  lands  is  but  a  mere  chat- 
tel interest,  and  subject,  Mrith  her  personal  estate,  to 
tfie  control  of  the  husband.  Mary  Stockman^  there- 
|<xe,  by  her  marriage  with  fFiUiam  Stocknum^  sub- 
jected the  lands  in  question  to  the  absolute  control  of 
her  husband,  and  the  lease  made  by  him  during  the 
eoverture  is  valid. 

We  observe  further,  that  the  law  is  careful  that  the 
lessees  of  those  who  hold  lands  dependent  on  contin- 
gencies, shall  not  suffer  by  those  events  against  which 
oommon  foresight  cannot  guard. 

If  tenant  by  dower,  curtesy,  or  for  life',  «ftfcr  having 
made  a  lease  and  reserved  rent,  die  before  Il«e  ex- 
jiiration  of  the  term,  the  tenant  shall  have  his  emble- 
mentsw     Surely  no  hum^n  prudence  could  have 
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Gouid       guarded  against  a  divorce.    If,  therefore,  the  kaso 
Webster.      WES  determined  by  the  divorce,  toe  defendaat,  as  the 
"*"■""  servant  of  Mary  Stockman^  cannot  ju$tify  the  tsJung^ 
the  crops  or  emblements* 

But  if  the  interest  of  our  lessor  Stoakmc^  in  thai 
lands  was  destroyed  by  the  divorce,  it  4oes  not  £cd- 
low  that  the  lea^  is  destroyed.  We  learn  from  the 
books,  that  a  man  makea^  a.  Iea3^  of  lands  holden  by 
him  in  the  right  of  his  wife,  in  whom  th^  fige  is,  shod- 
dies, yet  if  the  widow,  or  evejot  her  second  hiirf)a)id, 
accepts  rent,  the  lease  ^ball  enure  in  £ivour  of  the 
tenant  in  possession  to  the  expiration  of  the  term. 
Maryi  Stockman^  in  lieu  of  inciting  the  defendant  to 
a  trespass,  should,  upon  the  dissolution  of  her  mar*, 
riage  by  the  divorce,  have  given  notice  to  the  plaintiff, 
who  would  readily  have  attorned  to  her.  Her  in- 
terest  in  the  land,  if  any  esinted  surely  could  not 
justify  a  tre3|)a3$. 

Amos  Marsh.  The  question  now  belcm.  the  Court 
is  of  ma^itude.  If  a  divorce  a  vincuh  matrimonii 
does  not  restore  to  a  woman  all  the  estate  she  held  to 
lands  in  her  own  right  at  the  time  of  the  marriage, 
and  the  husband  during  the  coverture  may  carve 
such  an  estate  out  of  them  by  durable  leases  as  may^ 
utterly  defeat  her  interest,  then  evciy  man  who  mar- 
ries a  widow  endowed  noay  dispose  of  her  estate,  in 
dower  at  will,  witbo^it  her  consent  and  act ;  and  this 
would  be  in  opposition  to  the  statute^  which  declare^,, 
that  '^  no  real  estate,  of  which  a.  woman  shall  be  seised, 
shall  pass  by  deed  of  herself  and  baron,  unless  the 
deed  be  acknowledged  by  her  apart  from  her  hiia- 
bs«xt."    Will  U  be  qcnteiMkd9.  thM  the  hi|«bao4  Iwd 
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Uie  ri^t  alone  to  make  a  long  lease,  which  may  as       ®*>*'^ 
completely  defeat  the  woman's  right  as  a  deed  pass-     Webster. 
mg  the  fee,  and  thus  avoid  the  statute  ? 

It  is  said  the  husband  might  make  a  lease  of  those 
lands  which  diall  now  enure  after  the  divorce,  be- 
cause her  estate  in  diem  was  a  chattel  interest.  Mr. 
Smith  does  not  speak  here  with  his  accustomed 
accuracy.  Estates  for  jrears,  by  statute  merchant  or 
statute  staple,  el^ity  or  die  like,  are  chattek  real^  not 
ia  dower,  which  is  an  estate  for  life. 

But  it  seems  to  be  contended,  that  though  the  husr 
band's  interest  in  this  lease  may  be  destroyed  by  the 
divorce,  yet  it  must  remain  in  force  as  relative  to  the 
tenant,  who,  it  i^  said,  would  on  application  have  at- 
torned to  Mary. 

But  if  he  had  fisdled  to  render  rent,  would  an  action 
have  lain  upon  this  lease  ?  In  whose  name  should  it 
have  been  brought*  After  the  attornment,  what 
would  have  been  the  situation  of  the  tenant  ?  If  the 
lease  contained  covenants  iQ  be  performed  on  the 
part  of  the  lessor,  upon  the  breach  of  those  covenants 
who  should  the  lessee  prosecute  ?  If  he  brought  his 
action  against  WiiRam  Stockmarty  he  would  plead  tliat 
the  lease  was  extinguished  by  the  divorce,  and  the 
covenants  abandoned  by  the  attornment.  If  against 
Martff  she  would  plead  mm  estjactum. 

Is  not  the  doctrine  of  attornment  almost. obsolete 
in  Engknd?  In  tfaos  State  have  we  ever  adopted  it 
excepting  in  cases  of  tenancy  at  will  or  at  su&rance  ? 
When  attornment  is  made  by  tenant  for  years  under 
a  lease,  the  lease  is  assigned  under  hand  and  seal,  and 
a  formal  entry  made  on  the  lease  of  the  tenant's  at- 
tornment, with  an  acknowledgment  of  the  pajnnent 


414  ADDISON  COUNTY, 

Gould  of  some  part  of  the  rent.  The  present  difficulties  are 
WeMer.  then  avoided.  The  assignee  in  such  case  cannot 
*"  plead  nan  est/actum^  for  he  has  made  himself  a'con-^ 
tracting  party  to  the  lease.  The  tenant  cannot  refuse 
to  render  rent,  for  he  is  estopped  by  the  attornment. 
But  this  can  only  be  eflkcted  where  the  lessor  asagns 
the  lease  or  passes  the  lands  to  another,  and  delivers 
over  the  lease  with  the  deed.  Before  a  tenant  can 
safely  attorn,  he  must  have  plenary  evidence  exhibit- 
ed to  him  in  writing  of  the  consent  of  the  ksscMr*  But 
Mart/  Stockman  never  was  in  possession  of  this  lease» 
could  shew  no  assignment,  and  could  demand  no  at- 
tornment. 

It  is  beg^ng  the  question  to  say,  that  we  cannot 
justify  a  trespass  done  in  pursuance  of  her  directions. 
We  do  not  assume  to  justify  a  trespass,  but  the  ques- 
tion is,  whether  trespass  or  not.  If  her  right  of  entry 
was  not  tolled  by  the  lease,  it  is  no  trespass. 

By  the  Court.  The  Court  consider  the  operation 
of  a  divorce  a  vinculo  matrimonii  to  be,  to  restore  to 
the  woman  her  interest  entire  in  all  the  real  estate 
which  the  husband  held  in  her  right  by  the  intermar- 
riage, and  which  by  their  joint  act  had  not  been  le- 
gaily  conveyed  during  the  coverture. 

The  tenant,  under  a  lease  made  by  the  husband 
during  the  coverture,  shall  not  sufler  by  the  unex- 
pected dissolution  of  the  marriage  by  the  divorce, 
but  shall  be  secured  in  his  crops  or  emblements,  and 
shall  have  egress  and  regress  for  that  purpose. '  For 
this  being  an  action  of  trespass  on  the  freehold,  the 
whole  turns  upon  the  right  of  entry,  and  the  Court 
place  the  tenant  under  the  husband's  leasts  made 
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^during  the  coverture,  after  the  divorce,  in  the  same       oouia 
situation,  as  it  respects  the  woman  divorced,  as  the      webster. 
tenant  would  be  placed  with  respect  to  the  heirs  at  ■■ 

law  of  Benajah  Webster^  if  the  tenancy  in  dower  had 
been  extinguished  by  the  death  of  the  wife,  in  which 
case  the  lease  would  have  been  determined,  and  he 
would  have  had  his  emblements. 
.  Let  the  lease  be  read  in  evidence  sub  modo  to  shew 
that  it  once  was  in  esse  to  entitle  the  tenant  to  his  em- 
blements, but  not  to  shew  a  right  in  the  plaintift*  lo 
the  possession. 

Verdict  for  the  defendant* 

/osias  Smithj  for  the  plaintiff. 
Jlmos  Marshy  for  the  defendant 


Argalus  Harmon. 

against 

John  Broome,  Esquire,  and  Son. 

IN  ERROR.    This  writ  was  brought  to  reverse  as  a  ^^nerai 
4i  judgment   xwdered   by  Jddison  County  Court,  ^m^'Jlf  i^^el^ 
March  term,  1801,  in  favour  of  the  now  defendants,  ^l  ^ct^^^"^ 
and  against  the  plaintiff  in  error.   Among  the  errors  {i^ation*"of**** 
assigned,  that  relied  upon  was,  "  that  the  County  <^»^*- 
Court  had  taxed  costs  in  the  original  suit  at  23  dols. 
25  cts.  whereas  by  law  the  said  County  Court  ought 
to  have  taxed  the  said  costs  at  the  sum  of  eleven  doi- 
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FMhw  Ian,  in  that  they  had  taxed  travd  and  terni  fees  fior 
Brown.  both  the  original  plaintiffs,  for  March  and  September 
•"  term,  18(X),  and  for  JforrA  term,  1801,  when  judg- 
ment on  default  was  entered  at  March  term,  1600, 
and  no  additional  costs  ought  to  have  been  taxed  at 
March  term,  1801. 

In  ntdlo  est  erratum  pleaded. 

The  cause  was  not  argued,  the  Court  having  ob- 
served, that  upon  inspection  of  the  record  they  were 
persuaded  the  costs  had  been  taxed  correcdy.  But 
they  considered  it  as  a  general  principle,  that  this 
Court  would  not  in  error  judge  over  the  inferior 
Courts  in  the  taxation  of  costs ;  these  being  always 
under  the  thumb  of  the  several  Courts  below,  and 
often  regulated  by  principles  of  equity  and  the  exer- 
cise of  sound  discretion,  the  motives  to  which  will 
not  appear  on  the  record. 

Upon  thb  suggestion  by  the  Court,  the  plaintiff  in 
error  moved  for  and  had  leave  to  discontinue,  with 
payment  of  costs. 

Luke  Strong  and  Amos  Marshy  for  plaintiff. 
Loyal  Case^  for  defendant. 
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Sute 

V. 

J.  W. 

State  agamt  J.  W*  — — — ^— 


AT  the  last  term,  the  defendant  was  tried  for  J^^  ^^^, 

forgery  in  the  alteration  of  a  promissory  note.  ^ry  *n^  ^^^ 

The  indictment  stated,  that  he  had  in  his  posses'^  Court  wiU  not 

grant  a  new 

sion  by  purchase  the  following  note :  trial  grounded 

on   motion  for 
new   and    ma^ 

Bridportf  NoVemhet  12th,  1800*         becauae  the  dc! 

For  value  received,  I  promise  to  pay  Amos  Smith  hH? "Snce  ^e 
twenty  dollars  worth  of  stock,  by  the  first  of  October  f^'i^tbS^s^e 
next,  withc^w^  use.  f^T^^t^" 

As  witness,  the  privity    of 

her  husband. 

Ephraim  Smith, 

That  he  falsely,  wittingly,  deceitfully  and  felo- 
niously, did  alter  or  cause  the  same  to  be  alter^  by 
obliterating  the  letters  and  syllable  out  from  the  word 
without,  and  then  avers  that  the  word  use  intends 

interest* 

« 

A  second  cbunt  charged  the  defendant  with  utter- 
ing and  publishing  as  true,  the  same  false,  forged  and 
^tered  note,  knowing  the  satne  to  have  been  so 
forged  and  altered* 

The  Jury  found  him  guilty  of  the  fii^t  count,  and 
not  guilty  of  the  second. 

At  the  satne  term,  after  verdict,  the  defendant 
moved  for  a  new  trial,  upon  the  ground  of  having 
since  the  trial  discovered  new  and  material  evidence. 

His  motion  was  accompanied  with  his  own  affi- 
davit and  tliat  of  Asa  Strongs  who  testified,  "  that  he 
was  present  at  the  trial,  when  Christiana^  the  wife  of 
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State  the  prisoner,  informed  him  that  she  well  knew  how 
J.  vv-.  aiid  in  what  manner  and  by  whom  the  alteration  was 
"-  made  in  the  note  then  under  consideration.  After 
some  hesitation,  and  repeatedly  declaring  her  hus- 
band was  innocent,  she  said  she  did  it  herself.  She 
suid  her  husband  had  kft  tlie  note  with  some  other 
papers  on  a  shelf  in  the  bar,  on  which  stood  a  )kaky 
vessel  of  water,  which  was  spiHed  on  the  papers ;  that 
in  this  way  the  note  got  wet ;  that  she,  in  attempting 
to  smooth  the  papers,  and  to  rub  off  the  dirt  and  wa- 
ter that  was  upon  the  note  with  her  thumb  nail,  made 
the  hole  which  now  appears  in  the  note.  She  said  it 
was  hard  her  husband  should  suffer  when  he  was  in- 
nocent ;  that  he  blamed  her  for  wetting  the  papers, 
and  therefore  she  did  not  dare  to  tell  him  any  thing 
about  the  hole  that  she  made  in  the  note.  When  the 
prisoner  was  coming  from  the  bar,  after  the  Jury  bad 
brought  him  in  guihy,  I  informed  him  of  what  his 
wife  had  said.  He  seemed  surprised,  and  observed, 
that  it  was  unfortunate  he  did  not  know  of  it  before 
the  trial." 

At  this  term  the  motion  was  argued. 

Samuel  Miller.  We  come  forward  under  sonve 
embarrassment  in  the  support  of  the  present  motion, 
arising  from  our  being  unable  to  find,  after  diligent 
search,  any  precedents  in  the  books  which  will  exact- 
ly accord  with  our  case ;  but  we  consider  the  princi- 
pies  which  have  generally  governed  in  the  granting 
of  new  trials  to  be  with  us,  and  we  have  the  firmest 
reliance  on  the  justice  and  clemency  of  the  Court ; 
tluit  justice  which  will  not  convict  Ae  innocent,  and 
that  /clemency  which  will  not  suffer  a  man  of  hitherto 
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irreproachable  life  to  be  condemned  to  indelible  igno-  sute 
miny,  through  an  unhappy  mistake,  which  grew  out  j.  w. 
of  the  best  affections  of  the  human  heart.  ' 

Born,  educated  and  m^ried  in  a  neighbouring 
State,  my  client  there  lived  for  many  years  in  the  in- 
dustrious and  honest  accumulation  of  a  decent  estate. 
He^w  his  family,  wealth  and  reputation,  annually 
increase.  He  lived  respected  by  his  friends,  and  re- 
peatedly honoured  by  the  election  of  his  fellow  towns-  . 
men  with  places  of  public  trust. 

"  With  all  his  blushing  honours  ^hick  upon  him,*^ 
he  removed  with  h5s  family  into  this  State.  Here,  as 
his  neighbours  can  witness,  he  has  pursued  the  same  ^ 
blameless  tenor  of  life,  and,  until  this  unhappy  inci- 
dent, preserved  the  same  unspotted  character,  and  so 
increased  his  property  as  to  put  him  far  above  the 
temptation  to  commit  a  crime  of  this  nature. 

The  note  in  question  was  purchased  by  him  with 
the  charitable  design  of  relieving  an  embarrassed 
neighbour.  Expecting  the  promisor  to  discharge  it, 
he  unfortunately  took  it  from  his  desk,  and  deposited 
it  with  other  papers,  where  it  was  wet  and  soiled  by 
the  oversetting  of  a  vessel  of  water.  His  wife,  in  her 
attempts  to  clean  it,  rubbed  the  folds  of  the  paper,  and 
a  single  syllable  was  obliterated.  Perhaps  uncon- 
scious of  the  import  or  importance  of  the  letters  ex- 
punged, or  fearing  to  give  pain  to  a  husband  who  had 
so  many  years  exercised  the  greatest  tenderness  to- 
wards her,  she  refrained  from  informing  him  of  the 
accident 

But  when  she  entered  the  hall  of  justice,  and  be- 
held  her  husband  arraigned  and  on  trial  for  an  infamous 
crime ;  when  she  saw  the  consequences  of  her  own 
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Stete  impradenoe  just  ready  to  conclude  in  the  conyicti<m' 
J.  w.  and  punishment  of  a  beloved  and  innocent  husband,  ^ 
■"^""^  and  in  the  disgrace  and  ruin  of  her  family,  she  could 
retain  the  fatal  secret  no  longer.  She  burst  mto  tears, 
and  disclosed  it  to  the  ^l^ponent.  That  he  did  not 
immediately  communicate  it  to  her  husband's  coun, 
sel,  is  to  be  lamented ;  but  so  it  was,  that  my  unfdFtu- 
nate  client,  on  retiring  from  the  bar  after  the  verdict, 
first  learned  the  cause  of  his  being  made  the  unexam- 
pled spectacle  of  a  man  convicted  of  a  crime  by  a 
Vermont  Jur}%  wben  he  was  entirely  innocent 

Thus  we  have  laid  our  unhappy  case  before  the 
Court )  and  we  request,  not  that  your  honours  would, 
as  common  justice  might  seem  to  require,  order  the 
defendant  to  be  direcdy  discharged;  though  this 
%vould  be  dbngenial  with  your  feelings  as  men,  yet 
we  are  sensible  as  Judges  you  cannot  do  this  sum-i 
mary  justice  consistently  with  those  rules  of  Court, 
which,  though  founded  in  right,  sometimes  operate 
hardly  upon  individuals. 

But  we  move  that  this  oppressive  verdict  may  be 
set  aside,  and  the  defendant  have  an  opportunity  tq 
shew  his  innocence  to  another  Jury,  who  we  doubt 
not  will  pronounce  him  not  guilty,  without  leaving 
their  seatsj. 

State  Attorney.  The  address  to  th^  passions  by 
the  prisoner's  counsel  has,  I  confess,  so  far  engaged 
mine,  that  1  will  not  attempt  to  dissipate  his  pathetiq 
and  affecting  illusions  by  a  recurrence  to  those  una- 
domed  and  stubborn  facts  which  appeared  on  the 
trial,  wliich  would  at  once  shew  how  greatly  thc  pri- 
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soner  and  family  are  indebted  to  the  eloquence  of  his        sute 
advocate.  j.  w. 

The  question  now  before  the  Court  is  a  point  of  - 

dry  law.  So  I  am  constrained  by  my  official  duty  to 
consider  it.  So  the  Court  are  bound  in  their  judi-* 
cial  character  to  decide  upon  it. 

Stripped  of  all  the  vivid  colouring  of  fancy,  the 
case  under  consideration  is  simply  this : 

The  prisoner  at  the  bar  has  been  indicted,  arraign- 
ed and  tried  for  the  crime  of  forging  and  altering  a 
promissory  note.  After  a  long  and  impartial  trial,  in 
which  every  indulgence  was  allowed  him,  in  which 
the  subject  was  minutely  investigated,  and  some  of 
the  most  eminent  counsel  at  the  bar  heard  with  great 
patience  by  Court  and  Jury  in  his  defence,  the  Jury 
have  found  him  guilty. 

He  now  moves  for  a  new  trial,  grounded  on  the 
recent  discovery  of  new  and  material  evidence.  The 
amount  of  this  evidence  is,  that  his  wife  innocently 
effected  the  alteration  in  the  note^  concealed  it  from 
her  husband,  and  the  circumstance  never  came  to  his 
Knowledge  until  after  the  verdict. 

The  question  is,  will  the  Court  grant  a  new  trial 
on  this  ground  ? 

Suppose  a  new  trial  granted.  Let  us  inquire  whe* 
ther  the  prisoner  could  avail  himself  of  this  newly 
discovered  evidence. 

The  alteration  of  the  note  by  the  wife  was  it  seems 
a  secret  knqwn  only  to  herself. 

How  shall  the  prisoner  prove  to  a  future  Jury  that 
it  was  done  by  her  ? 

Will  he  attempt  to  prove  it  by  his  wife  ?  The  law 
excludes  her  from  testifying  for  or  against  her  hus« 
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State        baiuL    Will  he  attempt  to  prove  her  declarations  by 
j/w.       other  witnesses?    The  undeviating  rule  of  law  is, 
■--  "  that  which  is  not  evidence  m  itself  can  neva:  be 

.  made  so  by  any  circuity."  Better  would  it  be  to  ad- 
mit th^  oath  than  the  assertions  of  tlie  wife.  The 
-  oath  might  be  some  obligation  upon  her.  But  her 
mere  loose  assertions  in  favour  of  a  person  in  whom 
she  has  the  nearest  interest  may  be  readily  made,  and 
surely  would  receive  no  additional  credit  by  being 
heard  in  Court  under  the  oath  of  another,  who  testi- 
fies not  to  the  truth  of  her  declarations,  but  simply 
that  he  heard  her  narrate  them. 

If,  therefore,  the  newly  discovered  evidence  cannot 
be  admitted  on  the  new  trial,  the  grounds  of  the  pre- 
sent motion  fail. 

Miller.  The  objection  to  our  motion  seems  to 
rest  here,  that  in  case  a  new  trial  be  granted,  the  pri- 
soner  cannot  avail  himself  of  the  discovery  made  by 
tho  wife. 

The  rule  that  husband  and  wife  cannot  be  witnesses 
for  or  against  each  other,  like  all  other  general  rules, 
has  its  exceptions.  We  learn  from  the  books,  that 
one  exception  results  from  cases  of ."  evident  neces* 
sity.^^  Isr  not  this  in  point  ?  When  we  all  perceive 
that  an  innocent  person  is,  if  this  motion  docs  not 
prevail,  about  to  suffer  the  punishment  of  the  guilty. 
Is  there  not  then  here  an  evident  necessity  of  depart- 
ing from  the  general  rule  ?  If  it  has  been  departed 
from  to  CONVICT  as  in  the  case  of  Lord  Audley^ 
where  the  wife  was  admitted  to  convict  her  husband 
of  a  capital  crime,  shall  it  not  be  deviatM  from  in  fa- 
vour of  innocence  ?   But  )£  the  wife  cannot  be  ad- 
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mitted  to  tesitiiy,  or  even  her  declarations  of  her  hus*        sute 
band's  innocence,  testified  to  by  others,  may  we  not,        j.  w. 
now  we  have  discovered  a  clew  to  this  unfortunate  ' 
transaction,  be  admitted  to  shjew,  by  a  variety  of  at*- 
tending  circumstances,  the  truth  of  her  relation,  and 
may  they  not  amount  to  a  violent,  or  at  least  to  a  pro- 
bable presu(nption  of  the  prisoner's  innocence  ? 

When  a  new  trial  is  moved  for  on  account  of  the 
discovery  of  material  evidence,  what  weight  such 
evidence  may  have  with  the  Jury  is  not  for  the  consi- 
deration of  the  Court,  but  merely  its  materiaUty.  It 
is  observable,  that  on  the  trial  one  witness,  Eunice 
Frenohj  testified  to  the  oversetting  a  vessel  of  water 
and  wetting  some  papers ;  but  at  that  time  his  coun- 
sel, for  want  of  information,  w^e  unable  to  apply  the 
cireumstance  in  his  defence.  Undoubtedly  many 
other  circumstances  of  this  nature  may  be  iMt>ved. 

The  Attorney  for  the  State  has  been  pleased  to  pay 
a  xsompliment  to  my  eloquence  which  I  neither  merit 
cxr  desire.  The  truth  is,  the  »mple  narration  of  the 
"  round  unvarnished  tale  I  have  delivered,"  carries 
with  it  the  force  of  eloquence  without  its  embellish- 
ments. I  am  charged  with  addressing  myself  rather 
to  the  passions  than  the  reason  of  the  Court.  If  I 
could  have  presumed  to  have  attempted  to  interest 
the  feelings  of  the  Judges,  I  might  in  lieu  of  a  simple 
statement  of  facts,  have  called  the  attention  of  the 
Court  to  the  pitiable  situation  of  the  distressed  wife 
of  the  prisoner  and  their  tender  offspring,  who  now 
surround  me,  and  who,  by  the  mute  but  powerful 
eloquence  of  their  tears,  beg  of  your  honours,  not 
mercy  for  the  guilQr^  but  protection  for  the  inno- 
oent 
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Sute 
J.  W. 


Of  all  men  I  shall  not  be  chained  by  those  who 
know  me  with  aiming  to  bias  the  decisions  of  this 
Court  by  popular  considerations*  The  motto  of  the 
seal  of  the  Court  is  with  me  a  favourite  maxim :  FuU 
justitia  mat  caelum.  But  it  is  certainly  true,  that  the 
great  object  of  conviction  and  punishment  is  the  ef- 
fect which  they  are  to  have  on  society.  The  re- 
formation of  the  offender  is  but  a  secondary  consi- 
deration. The  crime  and  the  punishment  should 
therefore  be  necessarily  connected  in  the  view  of  the 
people.  If  they  consider  the  former  not  to  have 
existed,  the  latter,  instead  of  producing  a  salutary 
effect,  will  shake  their  confidence  in  the  administra* 
tion  of  justice. 

By  a  rigid  adherence  to  die  rules  of  law,  this  man 
may  be  condemned ;  but  the  infliction  of  punishment 
will  have  no  salutary  effect  upon  the  people,  for  they 
will  not  condemn  him.  He  will  stand  guiltless  in 
the  view  of  his  fa,mily,  for  they  know  his  innocence; 
and  what  in  all  events  should  ccmsole  and  support 
him,  he  will  stand  acquitted  by  his  own  conscience* 


Motion  dismissed* 


Daniel  Chxpman^  for  the  State. 
Samuel  Miller^  for  defendant. 
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Wright 

V. 

Cooper  and 
Tousey. 

Silas  Wright  — — — - 

against 
William  Cooper  and  Azariah  Tous£^. 

TRESPASS.      The  plaintlfF  in  substance   de-  ,    An  action\ 

'^  founded  on  tort 

"clared,  that  he  was  possessed  of  a  farm  of  290  acres  may   be  su8- 

*-^ii        tained    against 

<tt  land  m  freybridge^  bounded  on  Otter  Creek ;  that  one  or  more  dc- 
the  defendants,  between  the  4th  of  May^  1797,  if  two  defend- 
and  the  7th  of  August^  1799,  erected  dams  at  the  preading*"the* 
head  of  the  falls  on  Otter  Creek,  within  the  city  of  £;5"the '  ju^ 
yergennes^  which  occasioned  an  unusual  rising  of  the  ^^  °exc5pau 
waters,  and  caused  them  to  overflow  his  lands,  where-  ^*»«  ^^^  **>»» 

will  be  no  cause 

by  his  crops  were  destroyed,  and  his  farm  otherwise  for  setting  »• 

side    the   vci- 

injured,  ad  damnum.  diet.  ^ 

The  action  was  instituted  the  7th  oi  August ^  1799, 
The  defendants  pleaded  jointiy  the  general  issue,  and 
the  cause  was  tried  by  the  Jury  at  the  last  term. 

On  the  hearing  it  appeared  clearly,  that  the  da^ 
mage  was  done,  and  the  overflowing  of  the  waters 
occasioned,  by  the  erection  of  the  dams ;  that  there 
is  a  small  island  in  the  creek  at  the  head  of  the  falls ; 
that  there  were  two  dams  connecting  this  island  with 
its  eastern  and  western  shores.  The  western  dam 
had  been  erected  before  the  revolution,  and  had  oc- 
casioned no  damage  to  the  plaintiff  until  the  erection 
of  the  eastern ;  but  it  h^d  been  built  upon  by  one 
FairehiM^  who  held  it  by  lease  as  a  privilege  and  ap- 
purtenance of  the  mill  site.  At  the  commencement 
of  the  action  iliwas  owned  by  the  defendant  Cooper^ 
by  4eed  dated  15th  oi  February ^  1799,  conveying 
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Wright  the  site  of  the  mill  and  its  appurtenances,  subject  to 
Coopcp  and  thc  incumbrance  of  Fairchild^s  lease.  That  the  de- 
^"*^^'  fendant  Cooper^  upon  being  informed  of  the  injury 
occasioned  by  the  dam  to  the  lands  of  the  plaintiff 
and  others,  directed  the  dam  to  be  immediately  re- 
moved, and  it  was  accordingly  removed  in  Novem- 
ber, 1799. 

That  the  eastern  dam  was  erected  in  May^  1 797, 
by  one  Burling^  who  held  the  mill  site  on  that  side 
by  lease ;  but  the  mill  site,  with  its  privileges  and  ap- 
purtenances, were  owned  by  the  defendant  Tousey^ 
who  was  in  possession  during  the  years  1797,  1798^ 
and  1799.         ♦ 

The  Jury  found  the  defendant  Tousey  guilty,  and 
assessed  damages,  and  found  the  defendant  Cooper 
not  guilty. 

After  verdict,  the  defendant  Tousey  filed  the  fol- 
lowing rule  by  leave  of  Court. 


Siks  JFrighi 

v. 
fnUiam  Cooper 

and 
Azariah  Tousey. 


Addison  County,  Supreme  Court 
*    of  Judicature,  January  term, 
A.  D.  1802. 


And  now  the  said  Azariah  Tousey,  in  Court  here 
by  his  attornies,  Daniel  Chipman  and  Josias  Smith , 
after  verdict  and  before  judgment  rendered  thereon, 
moves  a  rule  upon  the  said  Silas  fFright,  to  shew 
cause,  if  any  he  have,  why  •  the  said  verdict  should 
not  be  set  aside. 

Because  he  says. 

First.  That  in  said  action  the  said  Silas  declared 
against  him  the  said  Azariah  and  the  said  fTilUam 
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jointly  in  a  plea  of  trespass  on  the  case  for  building       WvJght 
and  erecting  ceilaiii  dams  and  dykes,  &c.  on  the  said    Cooper  and 
falls  of  Otter  Creek,  and  continuing  the  same,  by  ' 

means  of  which  the  lands  of  the  said  Silas^  in  his  de- 
clara^on  described,  were  overflowed  and  injured  to 
his  damage,  and  that  the  said  Azariah  and  fVi/liam, 
the  defendants  in  said  action,  jointly  pleaded  thereto 
the  general  issue,  which  was  joined  by  the  said  Silas; 
and  the  Jury,  on  the  issue  so  joined  as  aforesaid, 
found  the  said  Azariah  only  guilty,  and  the  said  JVil- 
liam  not  guilty  :  whereas  by  the  law  of  the  hind  no 
verdict  could  be  had  or  rendered,  either  against  the 
said  Azariah  or  the  said  fFilliam^  separately. 

Secondly.  That  on  the  trial  of  said  action  it  ap- 
peared,  that  the  said  Azariah  and  /FilUam  had  not 
any  joint  interest  in  building,  erecting,  or  continuing 
the  said  dams,  dykes,  &c.  and  a  joint  action  thereFor 
could  not  by  law  be  maintained  against  them  the  said 
Azariah  2Lnd  William. 

Chipman  and  Smith. 

At  this  term  the  motion  was  argued  and  decided. 

Amos  Marshy  for  the  plaintiff,  now  shewed  cause. 

The  first  exception  to  the  verdict,  is, 

That  the  Jury  have  found  the  defendant  Tousey 
guilty,  when  he  and  the  co-defendant  pleaded  the 
general  issue  jointly. 

There  is  a  distinction  to  be  taken  between  actions 
on  contracts  and  torts.  In  the  former  case  all  the 
parties  must  be  sued;  in  the  latter  one  or  more. 
Therefwe  we  read  in  JVUliams's  Abridgment,  vol.  1. 
p. 2.  where  ex  contractu,  all  parties  to  be  sued;  where 
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Wrigiit      ex  delicto^  here  the  trespass  is  severed,  and  one  or 
Cooper  and    more  may  be  sued. 

' In  the  case  of  Mitchell  v.  Tarbut  and  others^  Term 

Reports^  vol,  5.  p.  649,  650,  651.  Lord  Kenyon  re- 
marks, *'  I  have  seen  the  case  of  Boson  v.  Sandford 
in  the  difierent  books  in  which  it  is  reported,  in  all  of 
which  this  doctrine  is  clearly  establislied,  that  if  the 
cause  of  action  arise  ex  contractUj  the  plaintiff  must 
sue  all  the  contracting  parties ;  but  where  it  arises  ex 
delicto^  the  plaintiff  may  sue  all  or  any  of  the  parties^^ 
upon  each  of  whom  individually  the  trespass  at- 
,   taches." 

So  in  WikorCs  Reports^  vol.  1.  p.  200.  Sudley  \. 
Mott  et  aL 

In  the  case  of  Rice  v.  SliutCj  5  Burr.  p.  2612. 
Lord  Man^eld  said,  the  distinction  is  to  be  found  in 
aU  the  booksy  that  in  torts  all  the  trespassers  need  not 
be  made  parties.  It  is  left  entirely  to  the  option  of 
the  plaintiff. 

So  in  the  more  ancient  authorities.  Cro.  Car.  p. 
239.  Mills  V.  Mills,  and  Cro.  Eliz.  p.  701.  Marsh  v. 
Vaughen  and  Veal.  Also  in  CartheWy  p.  171,  172. 
Sir  Peter  Rich  v.  Pilkingtony  Lord  Mayor  of  Lon- 
doHy  in  the  case  of  a  mandamus^  that  where  the  return 
is  made  by  several  persons,  the  action  may  be  joint 
'  against  all  or  several,  being  founded  on  a  tort  or  m- 
Jury.  Wherever  the  proper  issue  is  not  guilty,  the 
action  is  in  its  nature  founded  on  tort 

Wherever  one  or  more  may  be  sued  in  the  same 
writ,  there  the  Jury  may  assess  several  damages,  or 
find  one  guilty  and  exculpate  the  others. 

That  the  defendants  pleaded  jointly  does  not  take 
this  action  out  of  the  rule.    The  plaintiff  had  no  con- 
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trol  over  their  mode  of  pleading.  Their  joining  in 
the  plea  was  not  demurrable.  If  they  erred  it  was 
their  own  laches,  and  neither  of  them  can  take  ad- 
vantage of  it* 

The  second  exception  is, 

That  the  defendants  could  not  be  joined  in  the  ac- 
tion, because  each  owned  a  separate  dam,  and  they 
had  no  common  interest. 

It  is  totally  immaterial,  whether  the  defendants 
had  a  joint  interest  in  erecting  or  continuing  the  dam, 
or  not.  The  defendant  Tousey  does  not,  even  in  his 
motion,  say  that  they  did  not  jointly  erect  them ;  but 
if  he  had  laid  it  right,  the  authorities  already  cited, 
as  well  as  tlie  uniform  practice  of  this  Court,  shew 
that  an  action  will  lie  against  several  as  joining  in  a 
trespass.  If  it  afterwards  shall  appear  on  the  trial, 
that  they  are  not  at  all  interested  in  the  act  from 
which  consequential  damages  have  ensued,  in  tres- 
pass on  the  case,  it  can  be  no  injury  to  the  one  who 
is  found  by  the  Jury  to  have  been  interested,  that  the 
others  are  exculpated  by  the  Jury. 

The  language  of  the  defendant  is  simply  this :    I 

have,  it  is  true,  greatly  injured  my  neighbour,  and 

the  Jury  of  my  country  have  said  I  shall  pay  him  da- 

l  mages ;  but  I  beg  to  be  excused,  because  the  plaintiff 

has  unfortunately  sued  an  innocent  person  with  me. 
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Daniel  Chipman^  contra.  I  never  wish  to  contest 
the  received  rules  of  law.  There  can  be  no  doubt, 
that  when  an  action  is  founded  on  tort,  an  action  well 
lies  against  one  or  more ;  but  that  must  be  where  the 
trespass  is  entire^  as  in  the  case  cited  from  Term  Re- 
ports^ where  one  ship  was  suffered  to  run  against  ano<» 
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then  But  where  the  torts  are  separate,  the  action 
must  be  separated.  Where  a  single  injury  is  done, 
and  numbers  are  concerned  in  doing  of  it,  certainly 
the  action  will  lie  against  one  or  more  of  thenu  But 
if  I  own  separate  farms,  and  a  trespass  by  separate 
persons  is  done  on  each,  can  they  \k  joined  in  one 
action  ?  Or  if  two  ships  run  against  my  vessel  at  dif- 
ferent times,  the  first  doing  such  damage  as  would 
not  have  sunk  her,  and  the  second  doing  afterwards 
as  actually  sunk  her,  but  which  would  not  have  hap* 
pened  but  fronvdie  injury  she  received  from  the  first 
assailant,  could  I  join  the  owners  of  both  these  ships 
in  the  same  action  of  trespass  on  the  case  for  sinking 
my  vessel  ?  This  is  similar  to  the  present  action* 
The  plaintiff's  farm  has  been  overflowed  and  injured 
by  the  erection  of  two  dams  built  at  difierent  times, 
each  projecting  from  an  island,  and  obstructing  se- 
veral channels  in  Otter  Creek.  If  either  of  the  dams 
had  been  solely  erected,  the  obstruction  of  the  water 
would  not  have  been  such  as  to  have  occasioned  the 
injury  to  the  plaintiff,  can  the  separate  owners  of  these 
dams  be  joined  in  the  ^me  action  for  their  separate 
acts?  The  act  of  either  was  independent  of  the 
other. 


Samuel  Miller.  The  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  is  in  the  nature  of  a 
demurrer  to  our  declaration  ;  for  though  it  contains 
two  exceptions  to  the  verdict,  they  both  go  to  the 
mode  of  bringing  the  action. 

We  have  declared  against  two  for  an  entire  injury. 
The  action  is  founded  on  tort,  and  we  had  a  ri^t  so 
to  do,  as  we  have  fully  shewn  from  the  books.   Might 
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mot  we  have  entered  a  noUe  prosequi  against  the  de- 
fendant Cotter  J  and  proceeded  against  Tomey.  If  a 
fwn  est  had  been  returned  as  to  the  former^  would  the 
writ  have  abated  as  to  the  latter?  might  not  the  Jury 
have  assessed  separate  damages?  or  were  they  not 
warranted  in  doing  as  they  have  dcme — find  one  guil- 
ty and  exculpate  the  other  ? 

The  rule  merely  requests  of  the  Court  to  set  aside 
the  verdict  The  consequences  of  this  must  be  a 
venire  de  novo.  If  the  verdict  is  set  aside,  shall  we 
not  have  a  right  then  to  enter  a  noUe  as  to  Cooper  ? 
Could  we  proceed  against  him  after  a  verdict  with 
which  he  is  content  ?  He  has  not  joined  in  the  mo- 
tion for  the  rule. ' 

Whenever  a  motion  is  made  to  set  aside  a  verdict, 
the  question  always  arises,  cui  bono.  Ample  justice 
has  been  already  done.  Guilt  is  brought  home  to 
the  actual  tre^sser,  and  the  innocent  has  gone 
free. 
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Opinion  of  the  Court. 


The  practice  of  the  Court  has  ever  been  to  sustain 
actions  founded  on  tort  against  one  or  more  de- 
fendants. 

Th^e  is  something  sihgular  in  the  present  action, 
as  exhibited  in  evidence  on  the  trial. 

The  plaintiff  has  a  farm  bounded  on  a  river.  Two 
dams  have  been  erected  in  the  stream,  which  caused 
the  waters  to  overflow  the  plaintiff's  lands,  by  which 
he  has  been  materially  injured.  The  plaintiff  has 
brought  his  action  against  the  separate  owners  of 
these  dams.    Both  dams  niust  have  been  erected  be- 
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fore  any  damage  could  have  resulted.  It  b  con- 
tended,  that  the  two  owners  could  not  be  joined  in 
the  same  writ,  or  if  they  were  they  could  not  be  dis- 
tin^uished  in  the  verdict* 

If  the  plaintiiF  had  brought  his  action  against  one 
of  the  owners,  his  counsel  would  have  argued,  that 
his  dam  alone  did  not  cause  the  injury,  and  so  it 
might  have  appeared  to  the  Jury. 

If  he  had  brought  his  action  against  him  who  erect- 
ed the  second  dam,  by  which  the  more  immediate 
injury  was  occasioned,  he  would  say,  If  the  other 
dam  had  not  been  erected,  mine  would  have  occa- 
sioned no  damage.  Why  did  you  not  combine  in  the 
action  him  who  made  the  first  obstruction  in  the 
river  ?  If  one  is  responsible,  both  are ;  and  he  who 
received  equal  benefit  from  the  dams,  ought  equally 
to  contribute  in  repairing  the  injury  caused  by  them. 

The  Court  therefore  consider,  that  the  action  will 
lie  against  both ;  and  that  the  Jury  were  the  proper 
board,  having  the  whole  subject  before  them,  to  de- 
cide where  the  blame  lay. 

It  appears  to  the  Court,  that  substantial  justice  is 
\  done  by  the  verdict. 

Therefore  let  the  rule  be  discharged. 


Samuel  Miller  and  Amos  Marshy  for  plaintiff! 
Daniel  Chipman  and  Josias  Smithy  for  defendant. 
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Bcedi©       and  during  the  time  the  plaintiff  had  delayed  the  col- 
Grant  and     lection  of  said  executions,  on  application  and  at  the 
request  of  the  defendants^ 

John  Cook^  for  the  defendants. 
Cephas  Smithy  Junior,  for  the  plaintiff. 

The  questions  made  were. 

First.  Wl^ther  a  promise  of  this  nature  could  be 
embraced  in  a  general  count  of  indebitatus  assumpsit 
for  money  had  and  received ;.  and  if  not, 

Secondly.  Whether  the  express  pronlise  cbuld  be 
shewn  in  evidence  in  support  of  the  general  count. 

John  Cook.  The  plaintiff  has  declared  in  general 
indebitatus  assumpsit.  If  he  can  maintain  his  action 
it  must  be  upon  an  implied  promise  in  the  defendants 
to  |>ay  the  sum  demanded,  growing  out  of  the  equity 
of  the  case. 

The  elementary  and  systematic  writers  are  full 
upon  this  subject.  I'hey  have  pointed  out  all  the  va- 
riety of  cases  in  which  the  action  upon  implied  as- 
sumpsit will  lie,  and  none  of  them  compare  with  this 
case.  Neither  after  assiduous  search  can  we  find  a 
single  authority  or  even  dictum  of  a  Judge,  coun- 
tenancing a  recovery  upon  an  implied  promise  of  this 
novel  kind. 

Neither  does  it  grow  out  of  the  principle  of  im- 
plied promises,  which  rests  on  the  obligations  of  na- 
tural justice.  When  I  loan  a  man  my  property,  na- 
tural justice  requires  he  should  return  it,  but  not  that 
he  should  render  me  interest  for  the  usufruct ;  for  the 
interest  of  monies  is  a  creature  of  the  municipal'  law, 
and  often  thwarts  the  principles  of  natural  justice* 
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If  my-  unfeeling  creditor,  who  is  pursuing  me  by       ?«««Ue 
legal  process  to  prison,  should  for  a  time  slacken  his     Gm'u  and 
avaricious  pursuit,  the  law  will  not  imply  in  me  a  . 
promise  to  pay  him  for  this  semblance  of  humanity, 
when  perhaps  his  object  was  not  to  favour  me,  but 
to  first  make  his  debt  certain  by  judgment,  and  then 
by  the  terrors  of  his  writ  of  execution  compel  the  sa^ 
crifice  of  my  property,  or  payment  of  usury,  or  by  a 
succession  of  suits  from  term  to  term,  to  recover  the 
interest  supposed  to  accrue  on  his  judgment,  oppress 
me  with  costs. 

If  this  action  will  lie  in  this  case,  it  will  lie  in  every 
case  where  a  creditor  suffers  his  judgment  to  remain 
without  taking  out  his  writ  of  execution.  It  will 
gender  a  multiplicity  of  vexatious  suits,  and  go 
abreast  of  all  former  practice,  which  has  been  in  cases 
where,  through  the  lenity  of  the  creditor,  or  other 
causes,  the  judgment  has  rested  dormant  so  long  as 
to  make  the  interest 'an  object  to  bring  debt  or  scire 
facias  upon  it,  and  have  the  interest  included  in  the 
second  judgment. 

It  being  therefore  clear,  that  an  action  on  implied 
assumpsit  will  not  embrace  this  case,  the  plaintiff^ 
(iware  of  this,  attempts  to  buttress  his  declaration  by 
shewing  an  express  promise. 

If  the  plaintiff  refies  upon  an  express  promise,  he 
ought  to  have  brought  a  sj^ecial  action  on  the  case ; 
for  in  declaring  upon  an  express  assumpsit  it  is  al- 
ways necessary  to  set  out  for  what  the  debt  became 
due,  and  not  generally  that  being  indebted  he  or  they 
promised  to  pay,  &c.  and  the  breach  assigned  in  the 
declaration   should   always   follow  the  undertakings 


( 


436  .     RUTLAND  COUNTY, 

statccL  Esp.  Dig^  p.  1S4»  135.  Fin,  Abr.  voL  L  pu 
270.    Com.  Dig.  vol.  !•  p,  188. 

There  appear  cogent  reasons  for  obligii^  the  plain- 
tiff  to  set  forth  an  express  promise  at  large  in  his  der 
claration. 

First.  That  the  defimdant  may  be  prepared  ior  hid 
^fence. 

Secondly.  That  the  Court  may  judge  whetfa^  the 
promise  can  be  sustained  in  law. 

Thirdly,  That  the  promise  being  spread  on  the  re< 
cord,  the  defendant  may  plead  the  judgment  rendered 
upon  it  in  bar  to  an  after  suit. 

Cephas  Smiihy  Junior,  contra*  There  can  be  no 
doubt  that  where  an  action  upon  an  implied  promise 
will  lie,  an  express  promise  may  he  sh^wn  under  a 
general  count,  for  it  will  not  lessen  or  do  away  a  pro- 
mise which  the  law  implies  that  a  man  has  made  fix)m 
principles  of  equity,  to  shew  that  he  has  been  ho* 
nest  enough  to  confirm  it  by  his  word. 

We  contend  that  the  action  of  implied  assumpni 
wen  lies  here.  The  defendants  owed  the  plaintiff  se- 
veral sums  of  money.  When  these  sums  were  re^ 
duced  to  judgment  debts,  the  interest  was  suspended, 
but  non  constat  that  it  ceased  tp  accrue  in  equity } 
for  thb  suspension  of  interest  arose  ex  necessitate 
rd,  for  on  debt  on  judgment  the  Court  would  include 
the  interest  from  the  first  to  the  second  judgment 
This  second  judgment  of  the  Court  is  not  founded 
on  contract  xsr  express  promise,  but  arises  out  of  the 
equity  of  the  case,  and  shews,  diat  the  Courts  consi- 
der that  there  is  an  oblation  of  natural  justice  bind- 
ing upon  the  defendant  to  pay  such  interest.  The 
plaintiff  |;iere  delayed  the  levy  of  his  writs  of  exe^n^ 
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tion,  and  was  damaged  in  his  int^iest  bjr  so  ddng ;       Beedlo 
and  surely,  though  this  particular  case  is  not  noted  .  Cnnt  and 
in  the  boc4ra,  the  general  principle  will  apply ;  and  _ 
the  interest  of  the  several  sunis  accruing  upon  the 
judgments  will  be  considered  by  the  Court  as  mo- 
nies of  the  plaintiff  in  the  hands  of  the  defendant, 
which  in  equity  and  good  conscience  they  ought  to 
refund  him. 

The  reasons  rendered  why  we  diould  have  de* 
dared  specially  are  done  away  by  the  statement  of 
the  evidence  signed  by  the  counsel,  and  made  part  of 
the  record.  From  this  statement  the  defendants 
might  be  and  were  prepared  for  their  defence.  The 
Court  could  judge  of  the  legality  of  the  contract,  and 
the  defendants  may  be  able  to  plead  the  judgment  in 
bar  to  a  future  suit. 

Per  Curiam.  The  Court  are  clearly  of  opinion^ 
that  an  action  of  general  indebitatus  assumpsit' Vf  ill  not 
lie  in  this  case;  that  the  plaintiff  should  have  de- 
clared on  the  express  promise,  which  cannot  be  shewn 
under  a  general  count,  where  the  general  count  can* 
Qot  be  sustained. 

Judgment  for  defendants«-*Costs, 

Cephas  Smkh,  Junior,  for  plaintiff. 
John  Cookf  for  defendants^ 
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Jonathan  Little  against  J.  and  P.  Meachum* 


On  the  hearing 
in  damages  up- 
•n  default  in 
ejectment 
brought  to  re- 
cover  posses- 
sion   of    lands 
holden  by  the 
levy  of  an  exe- 
oation,    the 
mesne     profits 
are  to  be  com- 
puted yrom  the 
date  of  the  levy 
of  the  execution, 
and   not    from 
the  six  months 
allowed  by  the 
statute  for  the 
defendant   to 
redeem. 


EJECTMENT  to  recover  possession  of  nineteen 
acres  and  nineteen  perches  of  land  set  off  to  the 
plaintiff  on  execution. 

Defaulted.  Defendants  to  be  heard  in  the  assess- 
ment of  damages.  By  agreement  of  parties,  damages 
to  be  assessed  by  the  CourL 

The  facts  as  they  appeared  to  the  Court  were, 

That  at  the  November  term  of  Rutland  County 
Court,  1799,  the  plaintiff  recovered  judgment 
against  the  present  defendants  for  501  dols.  70cts* 
debt  and  costs;  that  on  the  4th  of  May^  1800,  he  ex- 
tended  his  execution  on  the  lands  described  in  the 
declaration,  which  were  appraised  at  339  dols.  84  cts. 
and  legally  set  off  to  the  plaintiff,  in  part  satisfaction 
of  the  writ  of  execution ;  that  on  the  5th  November^ 
1800,  the  plaintiff  commenced  the  present  suit. 

The  question  made  was,  from  what  time  the  mesne 
profits  should  be  computed ;  whether  from  the  datQ 
of  the  levy  of  the  execution,  or  froip  the  4th  of  Ab, 
vembeTj  1800,  which  was  the  day  of  the  expiration  of 
the  ^ix  montlis  allowed  by  the  statute  for  the  de- 
fendants to  redeem. 


Vermont  Stat, 
vol],  p. 321. 


Daniel  Chipman^  for  the  defendants,  contended  for 
the  latter  term. 

The  5th  section  of  the  act  directing  the  levying 
and  serving  of  executions,  gives  a  right  to  a  debtor 
whose  lands  are  appraised  and  set  off  to  satisfy  an  ex-» 
ecution  upon  payment  of  the  full  sums  of  debt,  da* 
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ihages  and  costs  in  the  writ  of  execution  contained,       Z'ittie 
with  12  per  cent,  interest,  within  the  term  of  six     Meacham. 
months  from  the  time  the  execution  was  exiended  to  " 

exonerate  his  lands  from  the  levy. 

The  6th  section  restrains  the  creditor  from  'enter* 
ing  upon  the  lands  until  after  the  expiration  of  the  six 
months,  and,  upon  non-payment  of  the  redemption 
money,  empowers  him  to  enter  without  any  previous 
process  or  notice  to  the  debtor. 

It  then  charges  the  debtor  or  debtors,  or  theii*  legal 
representatives  remaining  in  possession,  with  th^ 
rents,  profits  and  improvement  of  such  estate,  if  it 
is  not  redeemed,  the  value  of  which  shall,  if  the  par- 
ties cannot  agree,  be  determined  by  the  appraisal  of 
three  judicious  and  disinterested  freeholders.  The 
tender  of  the  sum  rendered  by  the  appraisal  being 
made  and  kept  good,  shall  be  a  sufficient  bar  to  any  ' 
action  which  may  be  brought  for  the  mesne  profits ; 
and  if  the  debtor  or  debtors  shall  refuse  or  neglect  to 
pay  such  sum,  the  creditor  shall  have  a  right<4o  an 
action  oh  the  case,  founded  on  the  statute  to  recover 
the  same,  with  additional  damages  and  costs. 

Here  it  is  manifest  the  action  of  ejectment  will  not 
lie,  until  after  the  expiration  of  the  term  of  redemp- 
tion, and  that  the  Legislature,  by  providing  another 
remedy  for  the  creditor  to  recover  the  mesne  profits 
accruing  during  the  term  of  six  months,  have  ex- 
eluded  the  Court  from  the  consideration  of  the  rents, 
profits  and' improvements  of  the  land  extended  upon 
during  the  term  allowed  for  redemption  under  the 
action  of  ejectment. 

If  the  plaintiff  would  have  his  remedy,  he  must 
pursue  the  statute  process.    He  should  first  have  en- 
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Little       deavoured  to  agree  with  the  deWdants  upon  the  va^ 

Meachum.     lue  of  the  mesne  profits*    Failing,  he  should  have 

*~""^""'~~  pr9cured  appraisers,  and  have  demanded  the  suia 

found  by  the  appraisal,  and  then  he  would  be  entitled 
to  recover  that  sum;  not  such  sum  as  a  Court  or  Jorj 
should  find  to  be  the  value  of  the  mesne  profits;  for 
the  statute  had  appointed  another  board  to  decide 
this  question,  who,  by  ocular  inspection  of  the  land, 
and  by  evidence  acquired  in  the  vicinity,  might  be 
better  able  than  a  Court  or  Jury  to  decide  with  pre- 
cision. 

Lott  Ifallj  contra.  Though  the  statute  has  point- 
ed put  a  mode  of  ascertaining  the  value  and  for  the 
recovery  of  the  me»ie  profits,  it  does  not  fdlow  that 
the  plaintiff*  is  deprived  of  his  common  kw  privilege 
of  having  this  point  decided  under  the  action  of 
ejectment. 

According  to  the  act,  either  party  had  the  privi* 
lege  of  pursuing  the  statute  mode.  Here  it  appears 
they  have  neither  had  recourse  to  it.  It  will  be  there- 
fore intended  that  they  both  meant  to  rest  on  the 
common  law  mode.  This  is  confirmed  by  the  re- 
ference to  this  Court  to  assess  the  damages ;  for  by 
comparing  the  date&it  will  be  found  there  can  be  no 
other  damages  to  be  assessed  than  those  including 
the  mesne  profits  accruing  during  the  term  allowed 
the  defendants  for  redemption,  which  expired  on  the 
4th  of  November^  1800,  and  the  plaintiff  instituted 
his  present  action  of  ejectment  on  the  5th  of  die  saibc 
month. 

We  conceive  it  to  be  well  worthy  the  considera- 
tion of  this  Court  whether  they  will  now  turn  the  plain- 
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IHTovor  to  a  new  action  to  recover  the  mesne  profits,        ^^ttle 
when  without  further  expense  the  value  of  them  can     Meachum. 
be  here  assessed. 

The  Court  decided^  that  the  plaintiff  might  shew 
fai  evidence  the  value  of  the  mesne  profits  from  the 
date  of  the  levy  c^  the  writ  of  execution. 

.  Lott  Hall  and  Cephas  Smithy  Junior ^  for  pl^tiiF^ 
Daniel  C/npmarf,  for  defendants; 


William  Webber  against  Auo^  Ives. 

PLAINTIFF  declared  in  a  plea  of  trespass  fuare  ttpon  objeeti<Mi 
tkusum  /regit ^  and  taking  away  sundry  homed  cat-  JSldof  a^re^St 
tie,  ad  damnum.  300  dollars.  Col^'lilniVn'; 

At  the  stated  February  term  of  this  Court,  1801,  JSSivctf^?- 
this  cause  was  referred,  by  order  of  Court  and  acree-  *'"P*»'^'*  »"  ^* 

^      ^  ^  referees,    or 

ment  of  parties,  to  the  determination  of  Stephen  Wd-  misconduct  in 
hamsy  Jonathan  Bell  and  Daniel  Marshy  a  report  of  lowing^  the  rui«, 

1  1  •  i'   1  I      o      «         1  cither    by    ne-< 

whom,  or  the  major  part  of  them,  to  be  final  and  con-  ^lecUn?  to  no- 
elusive  between  the  parties ;  Stephen  fFilliams  to  be  piiti^,  ^t«k* 
chairman,  and  to  notify  the  parties  of  the  time  and  dmSon  *^' 
place  of  meeting;  and  if  either  party,  after  being  duly  ^jJied^iiwi!. 
notified,  negljsct  to  attend,  the  referees  to  proceed 
0X  parte. 

At  the  present  term^  a  major  part  of  the  referees 
made  the  following  report,  indorsed  upon  the  copy 
of  the  rule  of  Court: 
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Webber  Rutland,  10th /««?,  1801. 

Ives.  To  the  Honourable,  &c. 

■  "^       Your  referees,  to  whom  was  referred  this  cause, 

after  having  heard  the  parties  and  their  evidence,  beg 

leave  to  report,  that  we  find  that  the  defendant  is 

guilty  in  manner  and  form  as  the  plaintiff  in  hb  de<- 

claration  hath  alleged ;  and  find  fc»*  the  plaintiff  to 

recover  of  the  defendant  the  sum  of  two  hundred  and 

twenty-eight  dollars  and  thirty-eight  cents  damages, 

and  his  costs. 

Costs  of  reference,  13  dollars. 

Stephen  WilliamSy  ^n  c 

Tk    •  r  TkJT     L        €  iveterees* 

Darnel  Marshy       3 

Darius  Chipmanj  for  the  defendant,  objected  to 
the  acceptance  of  this  report,  offering  to  shew  by  the 
affidavit  of  the  defendant,  that  there  was  a  material 
witness  on  the  part  of  the  defendant  absent  at  the 
hearing  before  the  referees,  whose  personal  attend- 
ance or  deposition  he  could  not  then  procure ;  but 
that  he  should  be  able,  on  a  rehearing,  to  avdl  him- 
self of  his  testimony. 

Sedper  Curiam*  Upon  objection  to  the  accept- 
ance of  a  report  of  referees,  the  Court  will  only  hear 

•  evidence  rehitive  to  corruption  in  the  referees,  or 

♦  misconduct  in  their  not  following  the  rule, .  either  by 
neglecting  properly  to  notify  or  hear  the  parties,  or 
taking  into  consideration  matters  not  submitted  to 
them. 

Report  accepted. 


FEBRUARY  TERM,  1802. 

V-  At  the  following  July  adjourned  term,  the  defend- 
ant moved  for  a  new  trial,  supported  by  the  affidavit 
of  Stephen  Clerks  who  testified  that  he  was  interested 
in  the  cause,  and  had  eventually  to  respond  the  judg- 
ment ;  that  he  had  attended  the  reference ;  that  he 
had  discovered  new  and  material  evidence  since  the 
hearing  before  the  referees,  to  wit,  Timothy  Green 
and  Mary  Boys;  and  then  stated  what  he  expected 
they  would  testify,  which  appeared  to  be  material  in 
the  issue. 
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Webber 

V. 

Ives. 


Sedper  Curiam.  The  Court  will  not  grant  a  new 
trial  for  the  repent  discovery  of  new  and  material  evi- 
dence, supported  by  the  single  affidavit  of  the  party, 
or  him  in  interest.  The  motion  must  be  accompa. 
nied  with  the  affidavits  of  the  witnesses  recently  dis- 
covered. 

Motion  dismissed. 


for  plaintiff. 


Darius  Chipmariy  for  defendant. 


The  Court  wiU 
not  grant  a  new 
trial  for  the  re- 
cent discoreiy 
of  material  evi- 
dence, support- 
ed by  the  sin- 
§le  affidavit  of 
le  party,  or 
him  in  interest* 
The  motion 
must  be  accom- 
panied with  the 
affidavits  of  th« 
witnesses  re- 
cently disco- 
vered. 
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DETERMINEO  IN  THE 


SUPREME  COURT  OF  JUDICATURE 


or   THB 


STATE  OF  VERMONT, 


RyXLAND  COUNTY,  JULY  ADJOURNEQ 

TERM,  A.  D,  1803. 


JOKATHAN"  ROBIJ^OJ^,  Chief  Judge^ 
BOYALL  TYLER.    J  ^^^^^^ 


State  against  J.  H. 
A  warrant  to      THE  defendant  had  been  arrested  and  examined 

apprehend  a 

person  charfred  before  Mr.  Justice  Horton  upon  a  charge  of  wUful 

"trith    a    crime  ,  i  •  «*     ^ 

vpon  the  com-  and  comipt  perjury,  upon  the  complaint  of  Amos^ 
vate  infonrcri  Cohntij  a  prwote  informer.  The  Justice  ordered  the 
fssuTVithout^  defendant  to  recognise  with  surety  in  500  dollars  for  I 

the**  complain^  ^^'^  personal  appearance  at  and  before  the  Supreme 
the  com^^awrt  ^^^^  ^^^  sitting.     Upou  his  &iling  to  procure  bail, 

and  the  capitu 

recite    it    was 

under  oath,  yet  nothing^  short  of  the  ]nagistrate*t  certificate  can  be  ■ttfkicat  evidence 

that  the  oath  was  administered. 
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sonal  liberty  and  reputation  of  the  subject  are  held 
so  sacred,  that  by  the  common  law  no  warrant  to  ap- 
prehend any  person  for  a  crime  can  issue  without 
oath,  either  personal  or  official.  Hale^s  Phas  of  the 
Crawfiy  p.  595. 

The  eleventh  section  of  the  State  Constitution  re-, 
probates  in  express  terms  warrants  issued  without 
oath  or  affirmation.  Perhaps  some  reliance  may  be 
had  upon  the  recital  in  the  complaint  and  mittimus, 
that  the  oath  was  adininistered ;  but  the  former  musjt 
be  considered  as  mere  form,  or  at  most  as  the  unoffi- 
cial  assertion  of  the  complainant,  the  latter  but  a  mer^ 
recital  of  the  caption  of  the  complaint,  and  neither 
can  amount  to  that  which  can  only  be  considered  as 
^idence  of  the  oath^  which  is  the  Justice's  c^rti^catc. 


the  magistrate  issued  a  mittimus,  and  returned  at*        sttte 
tested  copies  of  his  proceedings  into  Court.  j.  h. 

The  defendant  came  into  Court  in  the  custody  of  • 

the  officer  serving  the  mittimus,  and  moved  to  be 
discharged,  and  that  the  process  might  be  quashed. 

First.  Because  the  complaint  was  made  by  a  pri- 
vate informer,  not  under  oath. 

Secondly.  That  a  private  informer  could  not  le- 
gally prefer  a  complaint  of  this  nature. 

Upon  inspection  of  the  copies  of  the  proceedings 
of  the  justice,  it  appeared,  that  the  complainant  had 
recited  in  his  complaint  that  it  was  made  on  oath;  but 
there  was  no  certificate  by  the  Justice  of  his  having 
administered  any  oath,  and  in  the  capias  it  was  not 
set  forth  that  the  complaint  was  mad^  und^r  o^thi  bt(t 
in  the  mittimus  it  was. 


•,  in  support  of  the  motion.     The  per- 
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statte        oC  the  administratiqp  of  the  oath  to  the  cc^pkdoatit 
J.  H.        of  date  precedent  to  the  issuing  of  the  capias* 


Samuel  fValker^  contra.  We  contend  the  posi- 
tion totis  virUmsy  *^  that  at  common  law  eveiy  warrant 
for  the  apprehension  of  persons  charged  with  crimes 
by  a  private  informer,  must  be  supported  by  com- 
plaint under  oath." 

There  are  some  crimes  so  aggravated,  and  the  im- 
mediate apprehension  of  the  criminal  is  so  apparently 
for  the  safety  of  society,  that  he  may  by  common  law 
be  apprehended  even  without  warrant,  and  these  in- 
clude all  cases  of  atrocious  felony ;  and  what  crime  is 
more  felonious  or  baneful  to  society,  than  perjury  ? 
a  crime  which  not  only  injures  individuals,  but  pol- 
lutes the  stream  of  justice  at  its  very  fount.  It  is  the 
duty  of  all  good  people,  whether  in  or  out  of  office, 
to  bring  such  offenders  to  condign  punishment ;  and 
if  any  one,  as  a  private  informer,  prefers  his  com- 
plaint to  a  magistrate,  it  is  in  the  sound  discretion 
of  the  magistrate  to  issue  his  capias  with  or  without 
the  oath  of  the  complainant.  The  crime  may  be  of 
such  magnitude,  that  a  faithful  and  prudent  magis- 
trate, to  prevent  escape,  may  order  the  immediate 
apprehension  of  the  o&ndeir  without  warrant,  and 
promulgate  a  hue  and  cry.  In  another  case  he  may, 
from  his  personal  knowledge  of  the  complainant's 
character  for  veracity,  issue  his  warrant  without  oath 
made.  In  some  cases  he  may  require  the  oath  of  the 
informer ;  and  in  all  cases  it  is  a  subject  of  discretion « 
to  b^  exercised  by  the  magistrate  at  the  tini«  of  is- 
suing the  capiasy  and  the  process  cannot  aftetwdrds 
oi^  this  account  be  impeached 
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Sengeant  Hawkim  says  .expcessly,  ^^  it  is  safe  to  sute 
set  forth)  that  the  party  is  charged  upon  oath;  but  this  j.  h. 
U  not  necessary.^*  Hawk*  P»  C,  vd,  2.  c.  16.  s.  17. 

i^e  had  hoped  more  candour  in  our  opfionent  than 
is  disco(vei?ed  iat  his  reference  to  the  State  Constitu- 
tion ;  the  eleventh  section  of  which  does  not  reprobate 
warrants  without  oath,  or  affirmation  generally ^  but  ia 
directed  against  a  particular  species  of  warrants. 

A  people,  like  individuals,  will  as  ibequently  guard 
against  those  evils  which  th^  dreads  as- against  those 
they  feel  or  have  OQqasion  to  dread*  By  our  success- 
ful struggles  for  independence,  from  colonies  we 
Ua^e  bocome  a  no^tion ;  and  it  is  curious  to  observe, 
that  all  die  State  CohstkutionSfbear  the  nOiarks  of  oun 
finrmeT'  'political  servitude.  l%e  ev^  Mre  feftred  or 
experienced  as  colonists,  are  scrupulously  guarded 
against  by  bills  of  unamenable  rights,  when  to  the  re* 
fleeing  mindit  is  apparent,  that  few  or  none  of  those 
evils  are  experienced  or  to  be  apprehended  in  our 
stote  of  sovereignty. 

The'  frameiB  of  die  constitution  of  Fermont  had* 
undoubtedly  heard  erf  the.  Secretary  of  State's  war- 
rants, and  of  the  celebrated  case  of  fFilkes  and  the 
King's  messengers,  in  the  mother  country;  to  encou- 
rage th^  revolutionary  ^rit*  these  things  were  actu- 
tively  disseminated  among  the  people.  They  there- 
fore, not  clearly  distinguishing  between  drat  restraint 
upon  the  royal  prerogative,  which  by  progressive 
steps  has  established  English  liberty^  and  which 
should  ever  be  precious  to  Englishmen,  and  that  re- 
straint upon  magistrates  elected  in  our  republican 
mode,  who  hold  their  brief  authority  on  the  annual 
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Stat*        good  (^imon  of  the  peofde,  inserted  tbe  devendi  sec-' 
J.  H.        tion  of  the  constitution,  which  declares, 
"""-'~~"       **  That  the  people  have  a  right  tb  hold  themaeived, 

their  houses,  papers  and  possessions  free  from  search 
or  seizure ;  and  therefore  warrants  without  oath  or 
aflGumation  first  made,  affording  sufficient  foundation 
for  them,  or  whereby  any  officer  or  messenger  may' 
be  commanded  or  required  to  search  suspected 
places,  or  to  seize  any  person  or  persons,  his,  her  or 
their  property,  not  particularly  described,  are  contraiy 
to  that  rig^t,  and  ought  not  to  be  granted.^' 

But  if  the  oath  of  the  complainant  should  be  con^ 
sidered  as  necessary  to  the  validity  of  the  present 
process,  we  consider,  that  in  this  case  siich  oath 
was  actually  administered,  and  that  there  is  sufficient 
evidence  of  it  in  the  process. 

The  very  act  of  issuing  a  capias  upon  a  complain^ 
which  recites  that  it  was  made  under  oath,  is  a  recog- 
nition by  the  magistrate  of  the  oath's  having  been  ad- 
ministered.  But  we  do  not  rest  here.  We  shew  the 
magbtrate's  express  declaration  under  his  official 
signature  to  the  mittimus,  that  the  oath  had  been 
duly  administered. 

Process  quashed.    Defendant  discharged*. 


>,  for  the  motion. 


Samuel  Walker^  contra. 
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Johnson 

V. 

Clark. 


Jonas  Johksov  against  I tmvuKn  Clark. 

IN  the  trial  of  this  cause,  issue  to  the  Jury.    Plain-  .„a  deposition 

I      '  •'  lUe^ly    taken 

tiflF  offered  the  deposition  of  James  Robinson,  since  onnot  be  read 

*'  aflerthe  depo- 

deceased*  nent's  decease, 

up«n  the  prin- 
ciple that  it  18 

Cephas  Smithy  Junior,  objected  to  the  reading  of  de^**"hich^'' 
it  in  evidence.  can  now  be 

produced. 

It  was  conceded  by  the  plaintiflP's  counsel,  that  if 
the  deponent  was  alive  the  deposition  could  not  be 
read,  as  it  was  drawn  up  in  the  hand- writing  of  the 
plaintiff's  attorney,  and  taken  by  a  Justice  of  the 
Peace  interested  in  the  cause.    But, 

Samuel  Walker  insisted,  that  a  voluntary  affidavit 
or  deposition  extrajudicially  taken,  might  be  read  on 
the  decease  of  the  deponent ;  and  cited  1  Ld.  Raym. 
p.  744.  7?%  V.  C— ,  Vol.  2.  ib.  Price  v.  Earl  of  Tor^ 
ringtM,  p.  873.  lb.  1166.  1  Strange,  p.  35.  StyL 
p.  446.  Sacheverel  v.  Sacheverel.  2  Strange,  p.  1129. 
mai^n,  Warren,  ex  dem.  Webb,  v.  Gretwille.  And 
as  advisory,  Roofs  Reports,  p.  81.  Roy  v.  Brush. 

Sed  per  Curiam.  The  deposition  cannot  be  read. 
The  objections  are,  that  it  is  in  the  hand- writing  of 
the  party's  attorney,,  and  taken  by  a  Justice  of  the 
Peace,  interested  in  the  cause.  The  authorities  cited 
embrace  cases  where  depositions  were  taken  legally, 
though  not  in  the  causes  pending.  By  the  decease  of 
the  deponents  they  obtained  tfficacy  under  the  ge« 

57 


450  RUTLAND  COUNTt, 

johnsoa       ticral  principle  of   constituting  the  best  evidence 

Clark.        which  could  be  produced.    But  here  the  deposition 

"""""^"""^^  is  illegally  taken.     The  decease  of  the   deponent 

cannot  render  that  valid  which  was  intrinsically  void. 
It  would  be  setting  aside  the  Chancery  process  of 
taking  depositions  in  perpetuam  ret  menwriam^  to 
sanction  the  admission  of  depositions  taken  otherwise 
than  agreeably  to  the  statute. 

Daniel  Chipman  and  Samuel  Walker,  for  the 
plaintiff. 

John  Cooky  Cephas  Smith,  and  "  — — ,  for  the 
defendant. 


4b^ 


JoHK  Cook,  Esquire,. 

against 
Bek  Port£r,  Esquire* 

If » declaration      IN  ERROR.     This  writ  was  broucht  to  reverse 

oontaina  a  gc-       .  ^ 

nerai   count     a  judgment  of  Oraiige  Coxixity  Court,  rendered  De- 

within   the  ju-  ,  •      r  n     i 

risdiction  of     cemoer  term,  1800,  m  favour  of  the  now  defendant 

the  Court,  it  •      ^  ^l        i   •      .«•  • 

wiu  not  viUate  agamst  the  plamtiif  m  error. 

piainUff^'has  *      ^^  ^^  Original  declaration,  the  plaintiff  counted  on 

^S^e'^du.'^  a  promissory  note  for  70  dollars,  and  added  another 

ArJurisdicUOT  ^^^^  ^^^  ^^^  dollars,   money  advanced  and  knt. 
of  a  single  ma-  Judgment  rendered  on  default. 

giatrate.  ° 

Error  assigned,  that  the  declarati<H)  was  insuffi- 
cient :  "for  that  the  said  Ben  Porter^  s  declaration 
consisted  of  two  counts,  the  one  for  Jive  dollars  mo- 
ney lent  and  advanced ;  which  said  count  was  within 
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Ae  jurisdiction  of  a  Justice  of  the  Peace,  and  not        Cook 
within  the  jurisdiction  of  the  County  Court,  and  that       Porter. 
said  sum  in  damages  was  rendered  entire  on  both  — — — — 
counts.'' 

Oyer  of  the  record  craved  and  produced.  In  num 
est  erratum  pleaded. 

Per  Curiam.  The  Court  have  inspected  the  re- 
cord, and  do  not  incline  to  consume  time  in  hearing 
argunient  upon  a  case  so  plain. 

The  object  of  the  Legislature  in  restricting  small 
demands  within  the  jurisdiction  of  a  single  magistrate 
does  not  apply  here.  It  was  to  prevent  the  expense 
of  litigation  in  the  higher  Courts  upon  controversies 
of  trivial  moment. 

But  where  a  creditor  has  a  demand  within  the  ju» 
risdiction  of  the  County  Court,  and  is  about  to  com^ 
mence  a  suit  upon  it,  it  is  not  only  legal  but  laudable 
in  him  to  bring  forward  such  other  demands  as  may 
be  joined  in  the  same  declaration,  though  separately 
considered,  they  may  be  within  the  jurisdiction  of 
a  Justice  of  the  Peace.  In  this  mode  he  will  often 
save  the  defendant  those  costs  which  might  have  acr 
'  crued  from  the  prosecution  of  the  lesser  demands 
before  a  single  magistrate ;  and  one  suit  without  aug- 
mented expense  may  settle  several  controversies  be^ 
tween  the  parties.  To  discourage  this  practice, 
%vhich  has  long  and  very  generally  prevailed,  would 
be  to  violate  the  spirit  of  the  act  establishing  the  JuSn 
lice's  jurisdiction. 
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Cook 
▼. 

Porter. 
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Upon  this  intimation  by  the  Court,  the  paitieft  ac- 
comnicdattd,  and  the  s^uit  was  withdrawn  by  conaeu^ 

of  parties. 


John  Cooki  pro  se. 

Cephas  iSmith,  Junior,  for  defendant. 


Jeremiak  Adams  against  John  Brownson« 


In  an  action 
brought  against 
a  surviving 
partner  upon  a 
promissory 
note,  alleged  to 
have  been  sign- 
ed by  the  de- 
ceased partner 
in  his  life- time, 
in  the  name  of 
the  firm,  proofs 
of  his  confes- 
sion that  he 
signed  it,  ad- 
mitted to  be 
Siren  in  evi- 
ence. 


CASE  on  promissory  note. 

Attach  John  Brawnson^  surviving  partner  of  the 
late  firm  of  Hyde  £sP  Brownson,  to  answer,  &c*  to  Je-^ 
remiah  Adams j  &c.  for  that  whereas  LemuelH^dey 
since  deceased,  and  the  said  John  Brownsan^  mer- 
chants, trading  in  company  at  WhitehaUy  in  the 
County  of  f Washington  and  State  of  JVew-Yorkj  to 
wit,  at  Rutlandj  &c.  on  the  l&t  day  of  August,  1 799» 
did  make,  execute  and  deliver  to  the  plaintiff  their 
certain  memorandum  (h*  note  in  writing  commonly 
called  a  promissor}'  note,  of  that  date,  subscribed 
with  the  proper  hand  of  the  said  Lemuel  Hyde^  for 
himself  and  the  said  John  Brownson^  under  the  firm 
of  Hyde  &P  Brownson^  in  and  by  which  promissory 
note,  for  value  received  of  the  plaintiff,  they  prooused 
to  pay  him  500  dollars  in  six  months  from  the  date 
of  said  note,  with  legal  interest  of  the  State  of  JVew- 
York.  By  reason  of  all  which  the  said  John  Brorwn^ 
son  J  as  surviving  partner  of  said  firm,  became  oblit 
gated  to  pay,  &c.  and  assumed,  &c. 

Plea.  n(fn  assumpsit. 


JULY  ADJOURNED  TERM,  1802.  4518 

Defence^  that  no  partnership  ever  existed  between       Adaaa 
the  defendant  and  Lemuel  Hyde.  Brownson. 


The  plaintiff  o&red  in  evidence  the  note  declared 
upon,  and  offered  to  prove  the  signature  of  Jfyde  hf 
his  confession. 

The  counsel  for  the  defendant  insisted,  that  as  there 
is  a  subscribing  witness  to  the  note,  he  should  be 
produced*  They  observed,  that  it  was  not  the  most 
substantial  part  of  their  defence  that  the  note  was  not 
signed  by  Hyde;  but  they  wished  to  examine  the 
subscribing  witness,  and  expected  to  have  shewn  by 
him,  that  though  the  note  might  have  been  signed  by 
Hyde  in  the  name  of  the  supposed  firm  of  Hyde  ^ 
Browiuon^  yet  that  the  plaintiff  did  not  credit  or  rely 
entirely  on  the  existence  of  the  partnership  at  the  time 
of  the  contract,  but  charged  the  goods,  which  were 
the  consideration  of  the  npte,  thirty  per  cent,  above 
their  real  value  in  the  market ;  and  it  was  well  under* 
stood  between  the  plaintiff  and  Hyde^  at  the  time  of 
making  the  note,  that  the  extra  advance  was  made 
in  the  price  of  the  goods,  on  account,  as  the  plaintiff 
expressed  it,  of  its  being  uncertain  whether  he  could 
prove  the  partnership ;  that  relying  upon  the  plain- 
tiff's producii^  the  witness,  the  defendant  had  Billed 
to  summon  him.  They  therefore  objected  to  the 
ccHifession  of  Ehfde  being  heard  in  evidence. 

I A  COB,  Ju<%e.  I  am  for  admitting  the  confession 
of  Hyde  to  prove  the  execution  of  the  note.  This  is 
a  distinct  matter  from  the  question  of  copartnership. 
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Adamt       To  put  the  plaintiflP  upon  producing  the  subscribing 
Brown86n.     witiicss,  wiU  Operate  a  surprise  upon  him.  ^ 


Tyler,  Judge.  I  have  long  considered  that  some 
general  rule  ought  to  be  adopted  to  prevent  the  de- 
fendant in  action  upon  promissory  note  from  sur* 
prising  the  plaintiff  by  insisting  on  trial  upon  the  tes- 
timony of  the  subscribing  witness,  in  cases  where  it 
is  obvious  the  execution  of  the  note  is  not  designed 
as  a  substantial  defence,  but  merely  to  operate  delay. 
Perhaps  this  evil  can  better  be  corrected  in  Courts 
which  have  the  original  jurisdiction  of  causes  of  this 
nature;  and  it  would  be  desirable  that  the  several 
County  Courts  would  adopt  as  a  general  rule,  '^  that 
in  all  actions  upon  promissory  note,  the  execution  of 
the  note  should  be  considered  as  confined,  unless  the 
defendant,  by  the  second  day  of  the  term  of  entry, 
should  give  notice  to  the  plaintiff,  by  a  minute  on  the 
docket,  signed  by  his  counsel,  or  attested  by  the  Clerk 
of  the  Court,  that  he  meant  to  contest  its  execution.'* 

As  no  such  rule  exists,  in  the  *  present  case  I  con.^ 
sider  that  the  defendant  has  a  right  to  examine  the 
subscribing  witness,  and  n^ight  safely  rely  on  the 
plaintiff's  producing  him. 

It  is  not  stated  that  the  defendant  personally  signed 
this  note,  or  had  any  individual  knowledge  i>f  thq 
contract.  If  he  has  assumed  to  pay  it,  it  is  by  ope- 
ration of  law,  and  dependent  on  the  existence  of  the 
partnership  between  him  and  Lemuel  Hyde^  since  de- 
ceased. The  principle  of  law  which  renders  th^ 
partners  in  a  firm  of  merchants  accountable  for  the 
contracts  of  each  other,  is;  directed  to  prevent  imposi-. 
tion,  that  he  who  is  bankrupt  shall  not  obtain  credit 
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by  a  ccHinection  merely  ostensible  .with  him  who  is       Adtmu 

opulent,  and  that  he  who  is  opulent  shall  not  take  the     Browiison. 

avails  of  a  contract  made  by  a  seeming  partner,  who 

is  unable  to  respond  for  them.     Therefore,  in  all 

cases  of  this  nature,  the  Court  have  allowed  a  very 

liberal  latitude.    In  the  proof  of  partnership  a  plaintiff 

prosecuting  defendants  as  partners  in  trade  has  not 

been  confined  to  shew  articles  of  copartnership.  The 

annunciation  of  the  firm  in  the  public  newspapers,  an 

open  store,  sign -board,  or  books  of  the  company. 

But  he  may  shew  a  variety  of  joint  contracts  made  by 

them  in  such  manner  as  would  induce  a  general  and 

rational  belief  that  they  were  connected  in  trade. 

This  has  been  done  to  prevent  imposition  upon  those 

who  might  deal  with  them. 

If  in  the  course  of  this  trial  it  should  remain  doubt* 
fill  whether  the  defendant  was  in  partnership  with  the 
deceased  at  the  time  of  the  contract,  and  the  testimony 
should  rather  preponderate  in  favour  of  a  partnership, 
it  would  be  a  matter  of  importance  with  me  to  disco- 
ver in  what  light  the  plaintiff  viewed  the  connection 
between  Brawnsan  and  Ili/de  at  the  time  of  the 
making  the  note  in  question.  Did  he  part  with  his 
property  upon  the  credit  of  the  firm,  or  did  he  con- 
tract with  Ifyde^  understanding  that  the  partnership 
was  a  matter  of  uncertainty,  and  that  its  existence  was 
denied  by  the  defendant  ?  Is  the  plaintiff  one  whom 
the  law  will  and  ought  ^p 'protect  from  imposition,  or 
has  he  voluntarily  and  with  his  eyes  open,  entered 
into  the  contract  with  Hydcj  and  made  an  advance 
upon  his  property  as  a  premium  for  his  risk  in  proving 
the  partnership.  i^'^ji^' 


* 
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MtLwrn  I  am  not  therefore  for  dispensing  with  the  attend* 

Browfison.     ance  of  the  subscribing  witness ;  and  it  is  my  opinion 
'— ■""■"""^  that  evidence  of  the  confession  of  Ifyde  to  the  exe- 
cution of  this  note^  cannot  be  admitted.    But  as  I 
would  not  prejudice  the  plaintiff,  I  shall  be  inclined 
to  grant  him  a  continuance. 

Chief  Judge.  If  the  action  had  been  originally 
commenced  in  this  Court,  I  should  not  be  for  admit* 
ting  the  confession  of  the  maker  of  the  note  to  be 
heard  in  evidence,  but  I  consider  that  the  defendant, 
who  put  the  plaintiff  upon  proof  of  the  partnership, 
has,  by  the  trial  at  the  lower  Court,  had  access  to  the 
note  declared  upon,  discovered  who  was  the  sub- 
scribing witness,  and  had  sufficient  time  to  inquire 
whether  his  appearance  on  the  stand  would  benefit 
him.  If  he  considered  his  testimony  material  in  his 
defence,  he  should  have  summoned  him  to  appear. 

I  am  therefore  for  admitting  the  evidence  of  the 
confession  of  Hyde  to  the  making  of  the  note. 

,  Evidence  admitted. 

Cephas  Smithy  Junior,  and  John  Cook^  for  plaintiff. 
Smith  &  Prentice  and  Chauncey  Langdm^  for  de- 
fendant 
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r. 

Andrew  Barnard,  Appellee,  ~     ^ 


iigainst 
Lemuel  Crane,  Appellant. 

ACTION  on  the  case,  with  a  special  and  several  An  actkm  win 
general  counts  in  the  declaration.    At  last  term  the  v^b^JfiimM^ 
defendant  pleaded  non  assumpsit.     Issue  joined  and  ^i^^ShlJonii 
put  to  the  Jury,  who  returned  the  following  special  2I51fS#k  "^ 
Verdict: 


Mutland  County,  Supreme  Court  of  Judicature,  JFe- 
bruary  term,  A«  D.  1802. 

Special  verdict t 

Andrew  Bamardy  Appellee, 

V. 

•  • 

Lemuel  CranCy  Appellant. 

In  this  cause  the  Juiy  do  find,  that  the  said  Andrew 
Bamardy  at  Hebron^  in  the  St^te  of  New-York^  oo 
the  24th  day  oi  February,  A.  D,  1800,  did  sell  and 
deliver  to  the  said  Lemuel  Crane  the  said  ^pan  of 
cdts,  the  said  in^tch,  and  the  said  forty  dollars  m 
money,  mentioned  in  the  declaration,  at  an  estimated 
value,  to  wit,  the  said  watch  at  25  dollars,  the  said 
spasi  of  colts  at  60  dollars,  and  the  said  forty  dollars 
at  the  same  sum  of  40  dollars ;  for  which  the  said 
Amirw  Bmvard  agreed,  to  receive  of  the  said  Lemuel 
Crane^  and  the  ^d  Lemuel  Crane .  undertook  and 
promised  to  pay  the  said  *^m£rn(c^  Ainiar(/,  asumtgr 
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BitfiMfd  snod  beyond  the  just  value  of  the  said  money  and 
Cnne.  goods,  in  money^  to  wit,  50  dollars  for  said  watch, 
"  120  dollars  for  said  span  of*  colts,  and  80  dollars  for 
said  40  dollars ;  which  said  last  mentioned  money, 
so  to  be  paid  for  smd  money  and  goods  by  the  said 
Lemuel  Crane  to  the  said  Andrew  Barnard  as  afore- 
said, Was  understood  to  be  base  and  of  less  value  than 
the  cbnimon  standard,  but  would,  as  was  pretended, 
pass  current  without  discovery  of  its  baseness. 

And  the  Jury  do  further  find,  that  the  said  watch, 
colts  and  forty  dollars  in  money,  on  the  said  sale  and 
delivery  thereof  to  the  said  Lemuel  Crane,  were  left 
in  die  possession  of  the  said  Lemuel  Crane,  and  the 
said  Lemuel  Crane  then  and  there  undertook  and 
promised  the  said  Andrew  Barnard^  that  if  he  did  not 
pay  to  the  said  Andrew  Barnard  the  said  sum  of  250 
dollars,  agreeably  to  the  aforesaid  contract,  that  then 
and  in  that  case,  he  the  said  Andrew  Barnard  fi^xAA 
receive  back  the  said  span  of  cdts,  the  said  watch, 
and  the  said  forty  dollars  in  money,  which  should  re- 
main at  his  the  sdd  Lemuel^ s  house  until  he  the  said 
Andrew  should  receive  his  said  money  agreeably  to 
the  afiiresaid  contract. 

And  the  Jury  do  further  find,  that  the  said  Lemuel 
Crane  did  not  fulfil  said  contract  by  paying  to  the 
said  Andtew  Barnard  the  said  sum  of  two  hundred 
and  fifty  dollars,  and  that  the  said  Lemuel  Crane  did 
not  returo  the  sdd  span  of  colts,  the  said  watch,  or 
the  said  forty  dollars  in  money,  or  any  part  thereof, 
to  the  said  Andrew  Barnard,  but  immediately  after 
the  making  the  said  contract,  the  said  Lemuel  Crane 
did  secrete  the  said  span  of  colts,  the  said  watch,  and 
the  said  forty  dollars  in  money,  and  keep  them  out  of 
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the  hmds  and  knowledge  of  the  daid  Andrew  Bar"      Bamaid 

TumL  Crane. 

Now  the  Jury  refer  and  subject  their  verdict  on  ——*-*• 
the  issue  put  to  them  to  the  determination  of  the 
Honourable  Court  upon  the  law  arising  fit)m  the 
above  facts ;  that  is  to  say, 

If  the  Court  are  of  opinion  diat  the  contract,  as 
above  stated  and  found,  is  a  contract  valid  in  law  and 
binding  upon  the  said  Lemuel  Crane j  then  the  Jury 
upon  their  oath  do  say,  that  the  defendant  did  assume 
and  promise  in  manner  and  form  as  the  plaintiff  in  his 
declaration  hath  alleged,  and  find  for  the  plaintitf  the 
sum  of  140  dollars  for  his  damages,  and  his  costs. 

But  if  the  Court  are  of  opinion,  that  the  said  toil- 
tmct,  as  above  stated  and  found,  is  not  a  contract 
valid  in  law,  and  is  not  binding  upon  the  said  Lemuel 
Crane  J  then  the  Jury  upcxi  their  oath  do  say,  that  the 
defendant  did  not  assume  and  promise  in  maimer  and 
form  as  die  plaintiff  in  his  declaration  hath  alleged, 
and  find  for  him  his  costs. 

EUas  Post^  Foreman. 

At  this  term  the  special  verdict  was  argued  and.  . 
decided. 
A  question  was  made  who  should  open. 

■ 

John  Cook  J  for  the  plaintiff.  We  had  conceived 
it  to  be  our  right  to  proceed  in  the  argument.  The 
plaintiff  has  alu'ays  the  priority  to  the  Court  or  Jury, 
excepting  upon  a  plea  in  bar.  We  should  not  con- 
tend,  but  considering  this  to  be  our  right,  as  counsel 
for  the  plaintiff,  we  had  prepared  our  arguments  ac- 
cordingly, and  had  agreed  that  I  should  go  forwai:d 
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Bmtrd  and  open  Uie  cause.   A  different  airangement  cer- 

Cmm.  tainly  would  operate  a  surprise,  if  not  an  embarrass- 

'  mem. 


Sgmuel  IFaiker,  for  the  defendant  We  had  con- 
sidered it  to  be  our  right  to  iM*oceed.  ^e  o^'ect  to 
the  plaintiff's  right  of  action,  and  the  objector  always 
has  precedence.  However,  as  Mr.  Chtpmofh  who  is 
with  me,  intimates  that  it  is  a  matter  of  no  importance 
with  him  who  addresses  the  Court  first,  and  as  it  ap-^ 
pears  ttiy  teamed  brodier  has  wasted  the  midaigfat 
oil  in  pre|parii%  an  argument  odculated  solefy  to  go 
forward^  and  unhappily  so  unwieldy  that  it  will  not 
go  «ny  othar  way ;  in  the  essercise  of  that  courtesy 
which  ought  evef  to  be  die  characteristic  of  our  pro- 
fessaoo,  especial^  m  the  presence  of  diis  Courts  we 
shall  permit  him  to  proceed. 

We  had  however  hoped  to  have  been  indulged 
with  an  intimation  firom  the  CoUit  whose  the  right  is. 

It  u  li  general  Per  CuHam*  It  has  generally  been  the  practice 
^a^tirM»!m^  for  the  plaintiff's  counsel  to  proceed  in  the  argument 
fa  ^^"^  upon  a  special  verdict. 

■lent  upon    a 
special  verdict. 

Cook.  That  the  Court  may  rule  the  special  ver- 
dict in  our  favour,  we  shall  rely  ^on  the  following  po- 
sitions, which  will  embrace  and  refute  every  objec- 
tion' wliich  can  be  made  by  the  defendant's  counsel. 

First.  That  the  whole  &cts  found  by  the  Juiy  shew 
ap  executory  and  not  a  contract  executed. 

Secqndly.  That  the  contract,  as  stated  in  the  ver- 
$ct^  is  a  contract  made  in  the  State  of  Ahei-YbrXv 
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and  that  our  statute  does  not  attach  itself  to  this      Bamaid 

V. 

COntniCt.  Crane. 

Thirdly.   That  if  there  are  general  counts  and  spe-  — ^— 
cial  counts  in  a  declaration,  the  plaintiff  may,  if  he 
&ils  in  proving  his  special  count,  prove  his  general 
counts,  and  recover  under  them. 

In  support  of  the  first  position,  we  observe,  that 
the  contract  found  by  the  verdict  is, 

That  the  plaintiff  delivered  to  the  defendant  sun- 
dry chattels  at  an  estimated  price,  and  was  to  receive 
therefor  double  the  amount  in  base  money. 

The  defenjdant  appears  to  be  one  of  those  swindlers 
which  have  of  late  infested  the  countiy ,  and  the  plain* 
tiff  one  of  those  simple  ones  who  has  been  duped  by 
him. 

The  justice  of  the  cause  wUl  incline  the  Court  to^ 
decide  in  &vour  of  the  plaintiff.  A  contrary  decision 
will  go  to  encourage  the  swindler,  and  to  support 
and  protect  him  in  his  umighteous  gains. 

If  the  cause  is  decided  against  us,  it  cannot  be 
upon  principles  of  justice  sin^y  considered,  but 
upon  tjhose  considerations  oi  public  policy,  under  the 
influence  of  which  Courts  of  Law  are  often  obliged 
to  trench  on  the  common  requirements  of  justice,  to 
turn  a  deaf  ear  to  the  cries  of  an  injured  suitor,  and 
to  sacrifice  individual  interest  to  the  general  good. 

Hence  the  maxim,  that  ex  maleficio  nan  oritur 
CMtractuSy  et  in  pari  delicto  potior  est  conditio  de- 
Jindentis  ;  upon  which  we  imagine  principal  reliance 
will  be  had  by  our  opponents.  But,  in  the  applica* 
Hon  of  thb  maxim  of  juridical  policy,  a  distinction  is 
made  betwe^i  contracts  executed^  and  contracts  exe* 
eutory. 
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Bam&rd  If  an  illegal  contract  be  executed,  the  plaintiff  can* 

Crane.  HOt  recover;  for  tunc  potior  est  conditio  defendentis* 
But  in  a  contract  executoiy,  if  illegal,  the  plaintiff 
may  recover ;  for  the  contract  not  being  perfected  in 
contemplation  of  law,  the  consideration  is  done  away, 
and  the  illegality  of  the  contract  does  not  attach  itself 
to  the  action  brought  for  the  value  of  the  property 
advanced. 

In  the  present  case,  the  contract  being  merely  exe- 
cutory, the  plsuntiff  does  not  go  to  recover  for  the 
breach  of  the  illegal  contract,  but  for  the  value  of  hb 
property  in  the  hands  of  the  defendant ;  not  for  the^ 
base  money,  but  for  the  watch,  horses,  and  current 
money,  eloigned  by  the  defendant. 

This  position,  that  the  contract  was  merely  execu* 
tory,  will  answer  our  purpose  to  take  our  client  out 
of  the  general  rule  above  recited.  We  might  indeed 
go  further,  and  shew,  from  the  case  of  fTUkinson  v. 
Kitchen^  1  Ld.  Raym.  p.  89.  in  tiie  case  of  the  New* 
gate  solicitor,  that  money  received  upon  illegal  con« 
tract  may  be  recovered  back,  though  the  contract 
had  been  completely  executed.  But  we  shall  only  in- 
sist on  the  dbtincticm  between  contracts  executory 
and  those  executed. 

In  the  case  of  Lacaussade  v.  ffTiite^  tried  before 
Lord  Kenyon  at  Nisi  Priusy  Espinasse's  Reports  of 
D(ty's  edit  p.  Cases  at  JVisi  Prius.  vol.  2.  p.  630,  6314  and  after- 

wards,  on  motion  to  set  aside  the  verdict  decided  in 
the  Court  of  King's  Brach,  Bumf.  &f  East^  p.  535. 
we  find  this  distinction  fully  recognised.  The  decla- 
ration in  this  case  stated,  that  in  consideration  that 
the  plaintiff  had,  on  the  11th  day  oi  January ^  iii  the 
year  of  our  Lord  1797,  paid  the  defendant  the  sum 
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of  100/.  he  i^reed  to  pay  to  the  plaintiff  tlie  sum  of-     Bwnard 
300/.  if  articles  forming  the  basis  of  a  peace,  and        Crane. 
signed  by  official  characters,  by  which  hostilities  -— — ^-— ^ 
would  cease  and  would  not  recommence,  were  not 
settled  between  England  and  France^  on  or  before 
the  11th  of  September y  1797.  Plea  of  non  assumpsit. 
Gibbsj  counsel  for  the  defendant,  acknowledged  this 
to  be  an  illegal  transaction,  and  quoted  the  maxim, 
in  pari  delicto  potior  est  conditia  defendentis  ;  but  in- 
sisted that  the  contract  had  been  executed  and  the  , 
wager  lost.    He  conceded,  that  if  it  fiad  been  execu- 
tory the  plaintiff  might  have  recovered  back  his  mo- 
ney, and  said  the  point  was  so  decided  in  the  case  of 
Lcnvry  v.  BourdieUj  Doug.  467.  and  there  was  a  ver- 
dict for  the  plaintiff  for  the  100/.  with  liberty  for  the 
defendant  to  move  to  set  it  aside,  and  have  a  nonsuit 
entered. 

In  the  Court  of  King's  Bench,  on  the  argument 
upon  this  motion,  the  Court  refused  the  rule.  Gibb& 
took  the  same  distinction  between  cases  of  this  sort 
where  the  contract  was  executed  and  where  it  was 
executory,  and  admitted,  that  where  the  wager  is  il- 
legal either  party  may  recover  back  his  deposit  so 
long  as  the  contract  remains  executory.  But  the 
Court  said  it  was  more  consonant  tq  the  principles  of 
sound  policy  and  justice,  diat  where  money  has  been 
paid  upon  an  illegal  consideration,  it  may  be  reco- 
vered  back  again  by  the  party  who  has  thus  impro- 
perly paid  it,  than  by  denying  the  remedy  to  give 
eflfect  to  the  illegal  contract,  and  referred  to  the  case 
of  Cotton  V.  Thurlandy  5  Dumf.  C^f  Easty  p.  405.  and 
though  it  will  appear  that  this  case,  which  we  shall 
read^  was  decided  upon  another  point,  yet  the  dis^ 
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fiiumard      tinction  between  contracts  executory  and  executedk^ 

cruie.       it  is  evident,  was  considered  by  all  the  learned  counsel 

'**"■'"■'*■'■"*  to  be  sound,  although  the  Bench  had  no  occasion  to 

express  an  opinion  upon  it ;  for  it  is  evident  in  that 
case,  as  is  too  common  in  our  own  Courts,  the  £n^ 
glish  gentlemen  of  the  bar  insisted  very  zealously  and 
argued  very  profoundly  upon  points  which  the  Bench 
considered  of  no  importance  in  the  decision  of  the 
cause. 

But  a  question  will  arise,  whether  the  present  par* 
ties  are  in  pari  delicto. 

In  the  case  of  Clark  v.  Shee  andJohn^n^  reported 
by  Cawper^  p.  200.  Lord  Mansfield  observed,  that 
there  are  two  sorts  of  prohibitions  enacted  by  positive 
law  in  respect  of  contracts : 

First*  To  protect  weak  or  necessitous  men  from 
being  overreached,  defrauded  or  oppressed.  There 
the  rule,  in  pari  delicto  potior  est  conditio  de/endentis^ 
does  not  hold,  and  an  action  will  lie,  because,  where 
the  defendant  imposes  upon  the  plaintiff,  it  is  not  par 
deUctum. 

His  Lordship  instances  the  case  of  Smith  v.  Brom- 
ley, coram  Lord  Mansfield,  1760.  Bull.  JV.  P.  132. 
This  is  a  mistake  in  the  page ;  it  should  be  1 38.  The 
case  in  BuUer  is,  that  the  plaintiff's  brother  being  a 
bankrupt,  an  agent  for  one  of  the  creditors  told  her, 
that  for  money  his  client  would  sign  the  certificate. 
She  gave  40/.  The  certificate  was  signed.  She 
brought  assumpsit,  and  recovered. 

We  may  add  the  case  of  a  usurious  contract.  The 
usury  may  be  recovered  back,  because  &e  defendant 
is  not  par  delictum.  He  who  pays  the  usury  is  op- 
pressed, and  the  law  makes  an  allowance  for  the  presr 
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sure  of  his  circumstances,  and  to  deny  the  borrower      Barnard 

V. 

redress  would  be  to  sanction  the  illegal  contract  of       Crane. 
the  usurer.  — — — 

In  the  present  case  it  is  obvious,  that  the  State  is 
infested  by  a  horde  of  villains  whose  business  is  to 
prey  upon  the  weak  and  the  credulous ;  men  who 
bring  with  them  from  elder  countries  an  adroitness 
in  the  crooked  arts  of  circumvention  which-  is  an 
over- match  for  the  simplicity  of  our  infant  State  of 
society.  By  one  of  these  our  client  has  been  imposed 
upon.  It  is  true  the  verdict  says  that  the  money  he 
was  to  receive  was  to  be  base ;  and  it  is  obvious, 
from  the  sum  proposed  to  be  paid  by  the  defendant, 
compared  with  the  estimated  value  of  the  chattels  de- 
livered by  the  plaintiff,  it  was  so.  But  this  does  not 
conclude  that  our  client  so  considered  it.  That  plau- 
sible lubricious  language,  which  could  entice  our 
client  to  a  contract  of  this  nature,  might  easily  blind 
him  to  the  true  value  of  the  monev.  It  is  true  it  is 
dificult  to  conceive  how  the  plaintiff  could  so  view  it. 
But  who  shall  set  bounds  to  the  weakness  and  cre- 
dulity of  man  ?  Does  not  every  day  present  instances 
of  equal  credulity  in  men  far  supe^ior  in  sagacity  to 
our  client  ?  Who  is  there  that  has  not  some  time  in 
his  life  been  egregiously  duped.  Even  the  learned 
world  has  its  dupes,  and  philosophers  are  persuaded 
to  credit  the  marvellous  and  impossible,  while  men 
of  common  minds  and  common  acquirements  won- 
der at  their  credulity. 

Shall  it  be  said  then,  that  these  parties  are  in  pari 
delicto f  that  cunning  and  simplicity  are  on  par? 

The  question  now  is,  and  it  is  a  question  of  mag- 
nitude, whether  it  is  good  policy  to  apply  the  maxim 
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of  in  pari  delicto^  £s?c,  to  cases  of  this  sort,  in  our  pre- 
sent state  of  society ;  whether  the  Court,  by  deciding 
against  the  plaintiff,  will  in  effect  confirm  these  de- 
"ceptive  contracts,  and  suffer  the  swindler  to  triumph 
in  his  unjust  gains,  or  whether  they  will  consider  the 
plaintiff  as  a  weak  and  oppressed  man,  and  by  de- 
ciding in  his  favour  break  the  net  of  the  fowler  and 
set  the  captive  free,  and  teach  these  cunning  marau- 
ders on  society,  that  they  must  be  brought  to  a  strict 
account  for  their  crooked  practices,  and  be  obliged 
to  disgorge  their  prey.  This  is  a  question  of  policy; 
and  if  it  has  been  thought  proper  to  deny  men  redress 
in  the  Courts  of  Law  on  the  failure  of  an  illegal  con- 
tract in  certain  cases,  on  account  of  the  operation  it 
might  have  on  society,  it  is  well  deserving  of  consi- 
deration what  will  be  the  effect  in  our  state  of  society, 
to  suffer  the  swindler  to  be  protected  by  law  in  the 
possession  of  the  property  swindled ;  for  we  can  see 
no  distinction  in  effect  between  protecting  the  swin- 
dler collaterally f  or  by  solemn  decision  af&rming  his 
right  to  prosecute  his  base  contracts. 

But  if  the  parties  should  be  considered  in  pari  de- 
licto^ and  the  distinction  we  have  taken  between  con- 
tracts executory  and  contracts  executed,  is  not  sound 
or  is  inapplicable  to  this  case,  it  will  bring  us  to  the 
consideration  of  our  second  position. 

That  the  verdict  finds  the  contract  to  have  been 
made  in  the  State  of  New-  York.  This  takes  it  out 
of  our  statute  against  swindling,  and  of  our  statute 
against  passing  counterfeited  money. 

It  does  not  appear  that  there  is  any  statute  against 
crimes  of  this  kind  in  the  State  of  New-  Yorky  and 
the  commission  of  them  is  ceitainly  no  crime  at  com- 
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mon  law.     But  if  there  are  any  such  statutes  in  that       Bamard 
State,  an  illegal  act  done  contrary  to  the  laws,  and        Crane. 
within  another  State,  is  not  to  be  drawn  into  question  — — — 
here* 

By  the  Court.  The  Court  do  not  incline  to  hear 
this  point  argued.  There  is  an  existing  statute  in  the 
State  of  New-York  against  passing  counterfeited 
coins,  passed  7th  of  Febrtiartj^  1788.  If  no  such  sta 
tute  existed,  we  presume  it  would  have  been  consi- 
dered there  as  a  crime  at  common  law.  The  passing 
base  money  knowingly  carries  fraud  of  the  basest 
kind  upon  the  face  of  it.  It  is  against  good  morals, 
which  are  the  basis  of  the  common  law.  An  act  il- 
legal and  fraudulent  by  the  common  law  carries  with 
it  its  turpitude  whenever  it  is  brought  into  view  of  a 
Court  of  Justice. 

Cook.  We  shall  then  proceed  to  establish  our 
third  position. 

That  if  there  are  general  counts  and  a  special 
count  in  a  declaration,  the  plaintiff  may,  if  he  fails  of 
maintaining  his  special  count,  safely  rely  on  his  ge- 
neral counts. 

In  the  case  of  Clark  v.  Shee  and  Johnson^  akeadv 
read,  there  was  a  special  count  and  several  money 
counts.  In  speaking  of  tliese  general  counts,  upon 
the  point  whetlier  the  plaintiff  could  maintain  this 
action  upon  them.  Lord  Mansfield  observed,  that  the 
general  indebitatus  assumpsit  is  a  liberal  action  in  the 
nature  of  a  bill  in  equity;  and  if  under  the  circum- 
stances  of  the  case  it  appears  that  the  defendant  can* 


468  RUTLAND  COUNTY, 

Barnard      not  in  conscience  retain  what  is  the  subject  matter  of 
Crane.       it,  thc  pluintiflf  may  and  will  support  this  action. 
.——.——_       j^^^  ^j^^  inquir)'  in  the  present  case  be,  can  the  de- 

fendant  in  good  conscience  retain  the  property  re- 
ceived from  the  plaintiff? 

In  the  case  of  Lacaussade^  v.  White ^  already  cited, 
there  was  a  special  count,  setting  forth  the  wager. 
The  declaration  also  contained  the  common  money 
counts.  On  the  trial  at  Xm  PriuSy  upon  the  open- 
ing of  the  case,  Lord  Kenyon  asked  the  plaintiflf's 
counsel  if  the  wager  in  question  was  not  of  the  de- 
scription  of  those  which  could  not  support  an  action 
as  being  contrary  to  the  policy  ol  the  state. 

GarroWy  for  the  plaintiff,  admitted  the  force  of  his 
Lordship's  objection,  that  the  special  count  could  not 
be  maintained,  but  contended  that  he  could  recover 
the  100/.  paid  by  him  hi  the  count  for  money  had  and 
received ;  and  the  plaintiff  had  a  verdict  on  the  money 
counts,  which  was  afterwards  affirmed  in  the  King's 
Bench. 

In  the  present  case  we  contend  that  the  special 
count  will  lie ;  but  if  we  are  incorrect,  the  general 
counts  will  support  a  decision  in  our  favour,  on  the 
facts  found  by  the  special  verdict ;  for  our  action  is 
not  brought,  as  in  the  case  of  Lacaussade  and  White ^ 
to  enforce  an  illegal  contract,  but  merely  to  recover 
back  property  advanced  upon  a  mere  executory  ccm- 
tract ;  and  this  reminds  me  of  an  observation  I  had- 
intended  to  have  made,  that  where  a  contract  is  ever 
so  illegal,  while.it  is  merely  executory  or  in  transitUy 
either  party  may  rescind  the  contract,  wd  have  his 
action  to  recover  back  the  property  which  he  may 
have  advanced  in  the  course  of  the  traffic.     We  find 
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this  doctrine  laid  down  in  the  case  of  Cotton  v.  Thur-      Barnard 
iand.    Our  client,  by  instituting  the  present  suit,  has        Crane. 
given  plenary  evidence  of  his  rescinding  the  contract,  — — — 
which  was  only  executory. 

We.  therefore,  on  all  these  points,  rest  assured  of  a 
decision  in  our  favour. 

Daniel  Chipman^  contra.  The  contract  upon  which 
the  action  is  founded,  as  disclosed  by  the  special  ver- 
dict, i^,  that  the  watch,  horses,  &c.  delivered  by  the 
plaintiff  to  the  defendant,  were  to  be  paid  for  by  the 
latter  to  double  the  amount  of  their  estimated  value 
in  counterfeit  money.  What  follows  in  the  verdict 
b  mere  surplusage. 

The  question  is,  can  this  contract  be  enforced  ?  or 
'  on  its  failure  can  the  money  or  property  advanced  be 
recovered  back? 

■ 

If  we  had  no  authorities  to  guide,  and  no  axioms 
of  the  English  jurists  to  enlighten  us,  we  should  all 
see  that  there  is  something  wrong  in  the  very  idea  of 
a  Court  of  Justice  enforcing  an  immoral  contract. 

If  two  bui^lers,  after  having  robbed  a  house, 
should  disagree  as  to  the  division  of  the  spoil,  and 
one  should  bring  his  action  against  the  other  to  re- 
pover  his  share  of  the  booty,  the  entire  voice  of  com- 
munity  would  be  against  sustaining  such  action.  It 
toa^  be  said  this  is  a  strong  case.  True :  but  the 
maxims  of  the  English  law,  ex  dolo  malo  non  oritur 
actiOy  et  ex  malefieio  non  oritur  contractus^  et  in  pari 
delicto  potior  est  conditio  defendentis  aut  possidentis^ 
cover  the  present  case  equally  with  that  I  have  put. 

It  is  said  a  distinction  is  made  between  an  illegal 
contract  executxny  or  executed ;  that  in  the'  former 
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Barnard  case  an  action  will  lie  to  recover  back  property  ad- 
Crane.  vanccd  Oil  an  illegal  contract,  and  therefore  this  is_an 
exception  to  the  general  rules ;  and  yet  in.  the  case  of 
Tompkins  v.  Barnetj  1  Salk.  p.  22.  the  contracts  ap- 
pear to  have  been  executory,  but  the  Court  ruled, 
that  the  action  would  not  lie ;  and  Treby,  Chief  Jus- 
tice,  observed,  that  where  a  man  pays  money  on  a 
mistake  in  an  account,  or  where  one  pays  money 
under  or  by  a  mere  deceit,  it  is  reasonable  he  should 
have  his  money  again ;  but  where  one  knowingly 
pays  money  upon  an  illegal  consideration,  the  party 
that  recovers  it  ought  to  be  punished  for  his  defence, 
and  the  party  who  pays  it  is  particeps  criminisy  and 
there  is.  no  reason  he  should  have  his  money  again, 
for  he  parted  with  it  freely,  and  volenti  non  Jit  in- 
juria* 

The  intent  and  application  of  this  prindple  i& 
clearly  expressed  by  Lord  Mansfield  in  delivering 
his  opinion  in  the  case  of  Holman  et  al.  v.  Johnson^ 
alias  Newlandy  in  Cawper*s  Reports^  p.  343- 

^^  The  objection  that  a  contract  is  immoral  or  il- 
legal as  between  plaintiff  and  defendant,  spunds  at  all 
times  very  ill  in  the  mouth  of  the  defendant.  It  is 
not  for  his  sake,  however,  that  the  objection  is  ever 
allowed,  but  it  is  founded  in  general  principles  of 
policy,  which  the  defendant  has  the  advantage  of, 
contrary  to  real  justice,  as  between  him  and  the 
plaintiff,  by  accident,  if  I  may  so  say.  The  principle 
of  policy  is  this,  ex  dolo  malo  non  oritur  actio.  No 
Court  will  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  an  illegal  act.  If  from 
the  plaintiff's  own  stating  or  otherwise,  the  cause  of 
action  appear  to  arise  ex  turpi  causa,  or  the.tnms* 
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gression  of  a  positive  ]acw  of  this  country,  there  the      Bamani 
Court  says  he  has  no  right  to  be  assisted.     It  is  upon       Crime. 
that  ground  the  Court  goes,  not  for  the  sake  of  the  — — — 
defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So  if  the  plaintiff  and  defendant  were 
to  change  sides,  and  the  defendant  was  to  bring  hb 
action  against  the  plaintiff,  the  latter  would  then  have 
the  advantage  of  it;  for  where  both  are  equally  in 
fault,  potior  est  conditio  defendenti$y 

The  question  in  this  case  is  the  same  with  that 
BOW  under  consideration.  Is  the  plaintiff's  demand 
founded  upon  the  ground  of  any  immoral  act  or  con- 
tract, or  upon  the  ground  of  his  being  guilty  of  any 
thing  which  is  prohibited  by  a  positive  la>y  of  this 
country. 

Can  there  exist  a  doubt  that  the  plaintiff's  action 
is  grounded  upon  an  immoral  act  ?  that  he  entered 
into  an  illegal  contract,  expressly  prohibited  by  the 
statute  law  of  this  State  ?  If  he  had  received  the  base 
coin  which  he  contracted  to  receive, ,  would  it  not 
have  been  highly  criminal  in  him  if  he  had  passed  it 
to  others  ?  and  this  must  have  been  his  design  in 
contracting  for  it.  Would  it  not  have  exposed  him 
to  infamous  punishment. 

If  the  contract  is  founded  upon  an  immoral  act,  or 
upon  the  ground  of  doing  any  thing  prohibited  by 
positive  law,  it  is  of  no  importance  whether  execu- 
tory or  executed.  Here  the  contract  was  both  malum 
prohibitum  and  malum  in  se.  Therefore  the  cases 
cited  by  the  gentleman  opposing  do  not  apply. 

The  case  of  Lacaussade  v.  fFhitCy  in  which  a  ver- 
dict was  taken  for  the  plaintiff,  and  affirmed  in  the 
Court  of  King's  Bench,  exhibits  a  contract  neither 
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BariMid      tnoiton  pTohibihtm  or  in  se.    It  was  a  waga*  about  a 

Crime.       peace  between  England  and  France j  and  Lord  £en^ 

"■"^""""^  yon  declared,  that  it  turned  on  a  matter  of  puUic  po* 

licy.  And  here  the  question  was  properly  made, 
whether  the  contract  was  executory  or  executed ;  for 
his  Lordship  expressly  declared,  that  if  the  c(»itract 
\iras  malum  in  se^  the  money  could  not  be  recovered 
;  back. 

It  is  said  that  the  plaintiff  is  not  par  delictum.  It 
is  true,  that  in  contracts  made  in  breach  of  certain 
penal  statutes,  which  give  a  penalty  against  only  one 
of  the  contracting  parties,  bodi  are  not  considered  in 
pari  delicto;  as  in  case  of  usury,  and  in  case  of  money 
advanced  by  the  relation  of  a  bankrupt,  extorted  by 
a  creditor  f6r  signing  the  bankrupt's  certificate,  Doug. 
697.  and  the  case  of  Jacques  v.  Oolightlyj  2  Black. 
Rep.  1073.  where  the  plaintiff  brou^t  his  action  to 
recover  back  premiums  advanced  by  him  for  insuring 
lottery  tickets ;  and  so  in  Jacques  v«  Withy y  1  H. 
Black.  65.  Here  the  parties  were  not  in  pari  delicto. 
llie  penal  statutes  had  distinguished  the  criminal  by 
subjecting  him  only  to  the  penalty,  and  considered 
the  other  party  as  oppressed  or  overreached,  and  the 
acts  were  merely  mala  prohibita;  but  where  the  act 
or  contract  is  malum  in  scy  the  parties  are  both  consi- 
dered in  pari  delictOy  and  the  maxim  applies  with 
force,  ex  doh  mala  nan  oritur  actio. 

Of  the  case  of  the  Newgate  solicitor,  cited  from 
Lord  Raymondy  we  have  but  a  short  note,  and  doubts 
may  arise  whether  the  case  is  correctly  reported*  It 
certainly  is  not  much  relied  upon  in  subsequent  case$ 
of  the  same  nature. 
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It  4s  said,  tf  the  verdict  cannot  be  decided  in  &vour      Bamud 
of  the  plaimiff  upon  the  special  it  may  on  the  money        crane. 
counts.    But  it  lemains  to  be  shewn,  that  the  prin*  — — — — 
ciples  we  have  advanced  do  not  apply  to  the  entire 
declaraticm. 

It  is  said,  that  an  illegal  contract  may  be  rescmded< ' 
wMle  in  transitu.   But  when  did  the  {daint^  rescind? 
When  lie  despaired  of  receivuig  die  base  money.    Is 
^is  repenftanoe  or  ttts^pointment  ? 

The  Goly  question  which  can  be  made  in  this 
cause,  is,  whether,  in  our  state  of  society,  it  will  be 
most  eligiUe,  as  a  principle  of  public  policy,  to  ad- 
here to  themaxim  which  requires  all  suitors  to  come 
into  Court  with  dean  hands^  or  to  abandon  it,  and 
4nve  our  Courts  descend  from  the  dignified  bench  of 
morals  and  justice,  to  he»*  and  adjust  the  immoral 
claims  of  Ae  prc^igate ;  whether  it  is  preferable  to 
teach  our  citizens  to  beware  criminal  ccmtracts  by 
letting  them  know,  that  if  they  are  duped  by  their 
companions  in  vice,  they  must  look  for  no  redress 
from  the  laws  of  their  country,  or  to  assure  them  that 
they  may  safely  enter  into  the  most  criminal  con* 
tracts ;  for  though  they  have  been  violating  the  laws, 
^md  plotting  against  the  honest  part  of  community, 
yet,  if  they  fail  in  their  villanous  designs,  the  law, 
with  a  vi^v  to  punish  their  acc(»nplices,  will  give 
them  as  ample  recompense  as  if  they  had  been  honest 
and  injured. 

How  this  question  ought  to  be  determined  I  have 
no  doubt,  and  I  believe  the  Court  have  none. 

Walker  J  in  addition,  merely  read  the  case  of  Wai- 
ker  V.  PagCy  3  £urr.p.  1568. 
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Barnatd  Cephas  SmUh^  JmooT^  in  reply.    We  have  ndther 

Crane.       inclination  or  occasion  to  contest  the  maxim,  in  pari 

*—"'^'*"'~  delicto  potior  est  conditio  dtfendentis;  but  we  consider 

our  case  not  to  be  within  it« 

It  appears,  where  the  contract  b  executory  the 
maxim  does  not  apply* 

We  have  shewn  a  case  where  the  illegal  contract 
was  even  executed^  and  the  m<Hiey  was  recovered 
back ;  but  it  is  said  there  b  but  a  short  note  of  thb 
case  from  Lord  RaynmuPs  Repwts,  and  that  the 
case  has  been  li^tly  esteemed  in  subsequent  de* 
cisions. 

As  to  the  brevity  of  the  case,  ther^  b  sufficient  re- 
ported to  shew  both  its  nature  and  the  principle  which 
governed  its  decision ;  and  so  far  &om  this  case  hav-* 
ing  been  lightly  esteemed  in  more  t^xxnt  deciaians» 
in  the  case  of  Cotton  v.  Thurland,  tried  in  the  King's 
Bench,  1793,  Judge  GrosCy  in  giving  hb  opinkm,  de^ 
clared  expressly,  that  though  he  had  subscribed  to 
an  adverse  decision  determined  at  JVisi  Prius  by  IFiU 
s&Hf  Justice,  yet  he  was  governed  in  thb  case  by  the 
case  cifsed  from  Lord  Raymond^  (which  it  appears 
was  thb  same  case  of  fVilkinson  v.  Kitchen^)  and  by 
BuUer^s  JVid  Prius^  which  we  have  also  read  in  the 
inning. 

Whilst  the  case  of  Tompkins  v.  Bamet,  eked  by 
Mr.  Cf^man  from  1  Salk*  is  reprobated  by  Lord 
Man^eld  in  the  case  of  Clark  v.  Shee  and  Johnson, 
His  Lordship's  words  9F^i  ^*  The  case  of  Tompkins  v« 
Bamet  has  >been  long  exploded.  In  Bosanquet^  v* 
Daskwoodj  Lord  Hardwicke  and  Lord  Talbot  both 
declared  their  disapprobation  of  it"   Locd  Man^fieid 
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ako  ssddy  ^^  that  case  had  been  denied  a  thousand      Bamard 

times*''  Crane. 

The  principle  is,  that  where  an  illegal  ccmtract  is  • 

entered  into,  while  it  is  executory  eidier  party  may 
rescind  it,  and  maintain  an  action  to  recover  back  the 
money  or  property  advanced  upon  it 

This  seems  to  be  a  principle  borrowed  from  the 
ffivine  law :  when  a  man  sins  against  the  law  of  his 
country,  he  shdl  have  a  time  for  repentance  and 
amendment.  A  man  may  hastily,  thoughtlessly,  or 
ignorantiy  infiii^  the  laWp  and  upon  reflection  wish 
to  rectify  his  error.  The  la w^encourages  sQch  whole- 
some resolutions,  and  allows  him  a  term  to  carry 
tiiem  into  e&ct,  to  wit,  from  the  time  ci  entering 
into  the  contract  until  it  is  completely  executed. 

But  it  is  said  that  there  is  no  time  allowed  for  re- 
sdnding  a  contract  maban  in  se.  But  the  contract 
mialum  in  se  and  a  contract  malum  prohibitum  are  put 
iqpon  the  same  footing  in  the  books,  and  no  good 
reason  can  be  shewn  why  a  man  may  not  rescind 
one  as  well  as  the  other.  If  the  contract  be  immoral, 
tile  contractor  has  a  greater  obligation,  and  the  law 
ought.' to  hold  out  as  great  an  inducement,  and  give 
as  liberal  an  opportunity  for  him  to  repent  and  rcr 
acind  it,  as  if  the  contract  was  merely  prohibited  by 
the  statute  law. 

It  is  said  the  plaintiff  did  not  rescind  until  disap- 
pcMnted  of  receiving  the  base  money.  The  plaintiff's 
motives  to  rescind  the  contract,  are  not  now  to  be 
inquired  into.  Th&  law  lodes  in  these  cases  to  a 
man's  acts,  not  to  hb  motives.  The  law  has  pointed 
out  his  day  of  grace,  to  wit,  while  the  contract  is  in 
iransitUy  and  he  has  rescinded  within  this  temu 
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Burmni  We  consider  with  the  gentleman,  that  Ae  great 

Crane.       qiicstion  in  the  present  case  is,  to  what  extent  the 

^*~'""*'~"^  maxim,  ex  malepcio  non  oritur  contractus^  ei  in  pari 

delicto  potior  est  conditio  defendentis^  shall  be  applied 
in  our  state  of  society*  Protesting,  hcrwever,  thait 
our  client  is  not  par  delictum  with  the  defendant ;  for 
we  find  numerous  cases  in  the  books  wbrre  the  con- 

« 

tractors  to  an  illegal  contract,  even  tmmorsdiy  iHegid, 
as  in  the  case  cited  by  Sh-  Bartholomew  Showenf  ki 
the  case  of  JVitkti%son  v;  Kitchen^  where  a  bribe' was 
given  to  a  custom-house  offioer,  are  not  conaidefed 
in  pari  delicto. 

The  principle  seems  to  be,  that  where  one  of  die 
parties  to  an  illegal  contract  is  oppressed  or  cnrtf* 
reached,  the  law  makes  an  allowance  for  faumm 
frailty,  and  lends  its  aid  to  protect  hlih  \^o  is  Aus 
oppressed  or  overreached,  provided  he  rescinds  die 
illegal  contract  before  it  is  fully  executed* 

To  bring  this  home  to  our  own  state  of  tt)ciety. 
It  is  obvious  a  horde  of  swindlers  are  daily  employed 
in  overreaching  the  ignorant  and  credulous,  by  some- 
times  advancing,  but  oftener  promising  to  give  them 
money,  which  they  have  the  address  to  persuade  sim- 
ple people  is  as  good  as  current  coin,  and  thus  enticing 
them  to  part  with  the  acquirement  of  their  honest  in* 
dustry,  to  the  great  and  frequent  impoverishment  of 
their  families.  The  Legislature  have  passed  an  espe- 
cial act  against  such  nefarious  and  ruinous  practices ; 
but  it  has  not  cured  the  evil,  and  we  consider  and 
trust,  that  the  Court  will  consider,  that  the  last,  best, 
and  only  measure  to  be  adopted  to  check  such  per* 
nicious  practices^  is  to  force  such  swindlers  to  refund  j 

tlieir  ill-gotten  gains. 
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Let  then  the  maxim  of  the  common  law  be  pre- 
served in  full  force  as  a  general  rulci  but  suffer  the 
plaintiff's  case  to  be  an  exception  to  it,  considering 
the  decision  as  grounded  on  the  present  state  of  so- 
ciety, and  the  peculiar  circumstances  of  the  imposi- 
tion practised  upon  him. 
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Barnard 

▼. 
Crane. 


Judgment   for  the  defendant,   and  costs.      The 
Chief  Judge  dissenting. 


Cephas  Smithy  Junior,  and  John  Cooky  for  the 
plaintiff. 

Daniel  Cfupman  and  Samuel  Walker ^  for  the  de- 
fendant. 


BECfOLM  OEJ^TMRALEA 


Supreme  Omrt  of  Judicatures  Addison  County^  Au* 

gust  Termy  A.  D.  1790. 

IT  is  ordered  by  the  Court,  that  after  the  present 
circuit,  all  actions  cognisable  before  this  Court  shall 
be  entered  on  the  £rst  day  of  the  sitting  of  the  Cour^ 
and  not  aften 

By  order  of  Court, 

N.  Brush,  Clerks 

Note.  In  the  practice  under  this  rule,  a  party  is 
allowed  to  enter  on  any  other  day  with  special  leave 
of  the  Court,  who  will  see  that  the  adverse  party  is 
not  prejudiced;  as  in  the  case  of  Bemet  s.  fFffitney. 


Supreme  Court  qf  JuiRcaiurey  Chitieriden  Q^untgp 
4uguit  Termy  A.  D^  1791. 

IT  is  ordered  by  the  Court,  tfajrt:  all  causes  brought 
to  this  Court  by  appeal  from  any  Coun^.  Court,  shall 
be  heard,  tried  and  determined  upod  the  pleadii^ 
in  the  Court  below,  unkss  <»ie  of  the  parties  in  the 
Court  below  shall  think  he  has  missed  his  plea^  repli- 
cation, rejoinder,  &c«  in  which  case  the  party  so  miss* 
ing  his  plea,  replication,  rejoinder,  &c  shall  have  li-' 
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herty  to  alter  or  amend  the  same,  or  plead  de  naoo  as 
the  case  nwy,1<evH:|^^8wi«B^a;fJ^  party  no. 

tice  in  writing  of  such  alteration,  amendment,  cmt 
new  plea,  &c.  at  the  time  of  granting  such  appeal,  or 
not  less  than  thirty  dajrs  before  the  Court  to  which 
such  appeal  shall  b^  entered... 

rrorided  nevertheless,  on  the  first  or  second  day 
of  the  Court  sitting,  that  upon  modon  and  sufficient 
cause,  Ihe  party  who  shall  have  m^s^d  bis  plea,  re- 
piication^Vejoinder,  Sec.  and  not  grven  notice  as  afore- 
said,  shall  have,  liberty  to  al^ter  or  amend  or  plead 
de  ndvo^  'by  paying  down  to  the  adverse  party  s^ch 
reasonable  costs  as  the  Court, shall  award  for  such 
neglect. 

-^  '-'     '  '        '  By  order  of  Court, 

N.  Brush,  Clerk. 


t 


r 


I     «    « 

4  *    y 


'Supreme  Court  djrJiidicdturey  Orange  County^  Sep- 
tember Term^  A.  D.  1791. 

m 
*  

IT  lis  ordered  by  the  Court,  that  on  the  entry  of 

eveiy  ciihit^E&BttiDi^^  tbexpkdhtiff .  i)|  ^  dlrsi'.khaU  ddivcr 

to  the  Court^^aii-  ck^jIKoftfae  Writ^o/  .enx>r,  with  the 

assignment  of  the  errors. 

fiVAodiwhcneyttr:  Mriisstie<<ff  law^stjbkied  on  special 

|^icadjn|i»3h'jaiiy)(€iuK   the i party  demurring' shall  (ki 

^be  imdifner)  fimiisU^lheiOotart  iwilh^aiTfaiT'Copy  of 

allr  the  ^dcadings  ki  the* ouiie^'  on  hisJfiling  liis  de<- 

iiiuBie)B».i. 

By  orderiof  Court, 

.  »  /  N*  Brush,  Clerk. 
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M>te.  In  the  practice  upon  the  second  member 
of  this  rule,  the  term  *^  pleadings"  is  considered  in  a 
more  extensive  sense  than  what  is  strictly  technical^ 
and  is  construed  to  include  not  merely  those  matters 
which  come  after  the  declaration,  but  the  party  de- 
murring is  always  obliged  also  to  furnish  a  copy  of 
the  declaration,  and  even  of  the  writ  and  service, 
whenever  they  may  be  any  wise  drawn  into  question 
in  the  arguments  upon  the  demurreri 


Supreme  Court  of  Judicature^    Chittenden  County^ 

August  Term^  A.  D.  1793. 

IT  is  ordered  by  the  Court,  that  after  the  present 
circuit,  all  motions  for  the  continuance  of  causes 
shall  be  made  on  the  first  day  of  the  sitting  of  the 
Court,  founded  on  affidavit  in  writing  of  the  person 
or  persons  in  whose  favour  the  motion  is  made,  or 
his  attorney ;  which  affidavit  shall  be  lodged  with  the 
Clerk  of  our  Court. 

,By  order  of  Court, 

N.  Brush,  Clerk. 

J^ote.  Practice  under  this  rule :  If  the  cause  for 
a  continuance  arises  after  the  first  day  of  the  term, 
or  \^^s  not  known  to  the  party  at  that  time,  it  has 
been  considered  to  take  him  out  of  the  rule,  and  he 
may  file  his  affidavit  and  motion  afterwards. 
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Supreme  Court  of  Judicature^  Bennington  County^ 

February  Term,  A.  D.  1802. 

IT  is  ordered  by  the  Court,  that ,  the  Clerk  shall 
not  enter  any  action  upon  the  docket  of  the  Court 
until  the  appellant  or  appellants  shall  have  produced 
attested  copies  of  all  the  files  and  records  appertaining 
to  said  action,  agreeably  to  the  statute ;  and  in  all 
suits  originally  returnable  to  the  Court,  until  the  ori- 
^nal  process  be  delivered  into  his  office,  unless  by 
special  direction  of  the  Court. 

IT  is  ordered  by  the  Court,  that  on  the  first  day  of 

every  stated  term,  the  Clerk  shall  exhibit  to  the 

Court,  for  their  inspection,  complete  records  of  the 

*  proceedings  thereof  regularly  made  up  to  the  time  of 

such  exhibition. 

IT  is  ordered  by  the  Court,  that  in  all  processes 
returnable  to  the  Court,  where  an  order  has  been 
made  by  the  Court  or  either  of  the  Judges  for  the 
publication  of  the  same  in  any  public  newspaper; 
upon  such  order  being  submitted  to  the  Clerk,  with 
the  doings  of  the  party  thereon,  it  shall  be  the  duty 
of  the  Clerk  to  inspect  the  proceedings  as  to  such 
publication,  and  the  Clerk's  certificate  that  he  has 
thus  inspected  such  proceedings,  and  that  the*  same 
are  in  pursuance  of  such  order,  shall  be  received  by 
the  Court  as  prima  facie  evidence  that  such  order  has 
been  complied  with,  and  the  Clerk  shall  receive 
twenty -five  cents  as  a  fee  for  such  inspection  and  cer- 
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tificate,  to  be  paid  by  the  party  procuring  the  same 
to  be  done. 

IT  is  ordered  by  the  Court,  that  there  shall  be  paid 
to  the  Clerk  for  his  use,  fifty  cents,  as  a  fee  for  his  filing 
and  safe  keeping  each  affidavit  in  each  motion  in  ar- 
rest of  judgment,  motion  or  petition  for  a  new  trial, 
or  for  the  obtaining  a  continuance  in  any  action. 
By  order  of  Court, 

Samuel  Robinson,  Second  Clerk. 
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PRINCIPAL   MATTERS 


Action. 

,See  Conspiracy. 

An  actiot)  of  indebitatus  attumptit  will  not 
lie  to  recover  the  interest  accruinji^  ii|)on 
a  judgment  debt  during  the  suspension 
of  the  execution  by  the  creditor.  Nor 
can  the  plaintiff  shew  an  express  pro- 
mise to  pay  such  interest  under  a  ge- 
neral count     Beedle  v.  Grant  and  Dar- 

•     ling.  ,  433 

If  a  credit  given  is  voluntary,  subsequent 
to.  and  making  no  part  of  the  original 
contract,  it  may  at  any  time  be  retract- 
ed. But  if  it  make  any  part  of  the  ori- 
ginal contract,  it  is  so  material  a  part  of 
It,  that  \f  an  action  be  brought  within 
the  time  limited  for  the  credit,  it  cannot 
legally  be  supported  unless  it  was  n^^t  a 
bvnafide  purchase  by  the  vendee.  Fither 
V.  Brown.  405 

Debt  on  recognisance  entered  by  private 
informer,  upfm  motion  and  order  for  new 
bail  to  prosecute  a  complaint  before  a 
Justice  bnlding  a  Court  of  Inquiry,  will 
not  lie*  Sazen  et  vx.  v.  Smith  and  Cat' 
foelL  105 

Se«  T^usUes. 


General  indebitatus  attumptit  for  work  and 
labour  done  will  not  lie  upon  a  promise 
made  by  the  defendant  to  pay  for  the 
work,  &c.  done  under  the  contract  of 
another,  though  the  work,  &c.  was  done 
upon  the  defendant's  buildings,  and  for 
his  eventual  benefit.  Sherman  v.  Stan' 
ton.  350 

But  if  there  is  a  count  in  the  same  decla- 
ration for  money  had  and  received,  and 
verdict  for  the  plaintiff,  the  Court  will 
not  on  motion  set  it  aside,  if  it  appears 
that  substantial  justice  had  been  done 
between  the  parties.    Id.  ib. 

An  action  for  deceit  will  not  lie  against  a 
purchaser  who  makes  false  afllirmations 
m  his  own  favour  in  order  to  obtain  a 
day  of  payment      Fitkcr  v.  Brown.     387 

An  action  will  not  lie  to  recover  back  mo- 
ney or  chattels  advanced  upon  a  eon- 
tract  maJum  in  se.    Barnard  v.  Crane. 

457 
An  action  founded  on  tort  may  be  sustain- 
ed agrainst  one  or  more  defendants ;  and 
if  two  defendants  join  in  pleading  the 
general  issue,  and  the  Jury  find  one 
guilty  and  exculpate  the  other,  this  will 
be  no  cause  for  setting  aside  the  ver- 
dict.   Wright  V.  Cooper  and  Tomey.     425 
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Administrator* 

See  Insolvent  Estate. 

The  administrator  of  an  insolvent  estate 
may  sUew  the  intestate's  insanity  in  evi- 
dence in  avoidance  of  his  contract.  La- 
zeli  V.  Finnici  and  Matton,  AdnCrt  of 
Gilman,  247 

See  Freehold. 


Advertisement. 

See  Proprietor's  Taxes. 


Amendment. 

In  a  declaration  upon  a  libel,  if  the  plain- 
tiff  declares  qua  tequitur  in  hit  verhit, 
the  minutest  variance  between  the  libel 
offered  in  evidence  and  the  declaration 
will  be  fatal.  But  if  tliis  exception  is 
taken  on  trial  to  the  Jury,  the  Court  will 
'  on  motion  order  a  declaration  amend- 
ed instanter  upon  payment  of  costs* 
Harri*  v.  Lawrence  et  al'  156 

After  judgment  on  tpecial  demurrer,  the 
Court  will  on  motion  order  the  declara- 
tion amended  on  payment  of  costs*  Atu- 
tin  V.  DUU.  311 


Appellant. 

Allowed  to  enter  his  appeal  on  the  third 
day  of  the  term,  being  retarded  by  the 
rifiTOur  of  the  season.    Bennet  v.  Whitney* 

59 


Attachment. 

When  an  ofHcer  attaches  a  chattel  and 
leaves  it  in  the  custody  of  the  debtor, 
he  so  far  loses  his  lien  npon  the  pro- 
perty attached,  that  a  second  attach- 
ment or  Iwnafide  purchase  shall  always 
enure  ^^nst  him.    Pomr^  v.  Kingtley. 


Attendance. 

See  Travels. 


r 

Attorney. 

The  State  Attorney's  prerogpative  ttf  en- 
tering a  nolle  prosequi  is  suspended  while 
the  person  charged  is  on  trial.  He  can- 
not then  enter  without  leave  of  the 
Court.     State  v.  J.  S.  S-  178 

When  the  name  of  an  attorney  of  the 
Court  appears  on  the  record,  the  Court 
will  not  suffer  the  record  to  be  contro- 
verted.   Coit  et  al.  v.  Sheldon  304 

If  a  party  has  been  injured  by  the  appear- 
ance of  counsel  not  retained,  he  may 
have  his  remedy.    Id.  ib. 

Audita  querela. 

In  issuing'  a  writ  of  audita  querela,  the 
Judge  taking  the  recognisance  must- 
make  record  of  the  same  ;  but  it  is  suffi- 
cient that  he  minutes  on  the  writ,  *<  that 
A.  B.  &c.  recognised  to  the  defendant 
in  the  sum  of  — —  dollars,  to  prosecute 
the  above  writ  in  due  form  m  law,  be- 
fore," &c.    Taft  V.  Tharp'e  Mx^re.     291 

Auditors. 

When  three  auditors  have  been  appointed 
by  the  Court  to  audit  the  book  accounts 
of  paities,  and  report  is  made  by  two  of 
them,  the  Court  will  admit  parol  testi- 
mony to  shew  that  the  parties  agreed  to 
proceed  before  the  two  in  the  absence 
of  the  third  auditor,  and  will  accept 
their  report.    Booth  v.  Toutey.  Afff 

B 
BaU. 

Plaintiff  may.,  enter  himself  as  bail  for 
costs  of  prosecution  on  the  original  pro- 
cess in  civil  siuts.    Adanu  v.  Da9i4.      3 

The  sheriff  shall  at  his  own  risk  take  such 
bail  for  prisoners  admitted  to  the  liber- 
ties of  the  gaol  yard,  as  in  case  of  escape 
shall  be  sufficient  to  satisfy  a  judgment 
in  favour  of  the  creditor  in  mioney.  UdaU 
v.  Riix.  213 

In  action  on  the  case  against  the  sheriff 
for  taking  insufficient  bail,  a  non  est  re- 
turned by  the  sheriff^s  deputy  on  the 
execution  which  issued  upon  the  m./a, 
against  the  bail  may  be  so  fitf  impeached 
as  that  the  sheriff  majr  shew  in  hi«  de- 
fence under  the  general  ifsuei  Uwt  the 
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bail  wavof  sufficient  property  to  respond 
the  judgment  at  the  day  of  the  date  of 
such  execution.  Shcftntod  v.  Peat^,  314 
Upon  the  surrender  of  the  principal  by  his 
bail  on  mesne  process  in  a  Justice's 
Court,  the  magistrate  can  orcier  him 
into  the  custody  of  a  proper  officer.  If 
none  such  be  present  he  can  appoint 
one,  who  may  detain  him  upon  the  parol 
order  of  the  magistrate,  whilst  the  Jus- 
tice's Court  continues  open  ;  but  the  of- 
ficer cannot  justify  detaining  his  pri* 
soner  one  moment  af^er  the  Court  is  ad- 
journed with  or  without  day,  unless  he 
has  a  mittimus  from  the  justice.  AMU 
V.  Chipman.  377 

Bail-bond. 

A  promise  made  by  a  sheriff  to  a  debtor 
within  the  liberties  of  the  prison,  '*  that 
if  he  escaped  he  would  not  sue  him  un- 
til he  had  prosecuted  the  bail,"  will  not 
operate  a  defeasance  of  the  bail-bond,  if 
the  principal  be  sued  at  the  same  time 
with  the  bail.  Hice  v.  Pollard  et  aL    230 

Bar. 

See  %/  tarn. 

In  a  plea  in  bar  to  debt  on  a  foreign  jadg- 
menty  it  is  necessary  to  aver  that  the 
judgment  was  recovered  contrary  to  the 
Ux  lod,    Waddams  v.  Burnkam.         233 

See  Bond. 

A  promissory  note,  dated  6th  Ntnembery 
1787,  barred  in  six  years,  under  the  act 
of  the  10th  of  March,  1787,  taken  in 
conneciion  with  the  act  of  the  28th  of 
Oaober^  1790.  BaiUy  v.  RutseU.         334 

Betterments. 

Objections  to  a  declaration  for  better- 
ments cannot  be  taken  in  opposition  to 
the  filing,  but  must  be  made  in  the 
common  course  of  pleading  to  such  de- 
claration. Bingham,  ex  dent-  Bariotv  and 
Bradley,  v.  Smith.  287 

Bond. 

If  a  bond  be  executed  jointly  and  severally 
by  three,  and  alteration  is  made  in  it  by 
the  consent  of  two  of  the  obligors  in  the 
absence  of  tlie  third,  and  afterwards  th& 


seal  and  signature  of  the  third  be  erased 
by  the  obligee  or  his  agent,  without  the 
consent  of  the  otliers,  the  bond  is  void. 
Devoey  v.  Bradbury.  186 

The  surreptitious  antedating  of  a  bond 
may  be  well  pleaded  in  bar.  Davit  v. 
Cole  and  Mansfield,  262 

Book  Account. 

In  action  upon  promissory  note,  the  de- 
fendant havmg  paid  in  discharge  of  the 
note  sundry  articles  of  merchandise,  the 
common  subject  of  charge  on  book,  is 
not  obliged  to  file  his  book  account,  un- 
der the  93d  section  of  the  judiciary  act, 
but  may  shew  such  payment  under  the 
general  issue.  Pierce  v.  Clari.  140 


Comparison  of  hand- writing. 

Comparison  of  hand-writing^,  or  conces* 
sion  of  a  party  on  a  former  trial,  when 
not  attached  to  the  record,  cannot  be 
given  in  evidence  whilst  the  subscribing 
witness  to  a  contract  is  within  process. 
Pearl  v.  Mien.  4 

Complaint. 

On  complaint  for  the  non<«ntry  of  a  writ 
of  error,  the  interest  must  be  computed 
from  the  liate  of  the  execution  on  the 
original  judgment    Bellamy  v.  Corban. 

When  the  appellant  is  defaulted,  the  ap- 
pellee cannot  file  a  complaint  as  in  case 
of  non-entry  by  the  appellant,  and  thus 
recover  12  per  cent  interest  as  increase 
of  damages,  but  must  take  his  debt  and 
usual  costs  in  the  action  appealed. 
Piarte  v.  Goddard, 


Confession. 

The  record  of  a  voluntary  confession  be- 
fore a  Justice,  and  payment  of  the.  whole, 
penalty,  may  be  pleaded  in  bar  to  an  ac- 
tion qui  tarn.     Hamilton  v.  fFilliame. 

IS 

Conspiracy. 

Combination  to  entice  a  citizen  within  a 
foreign  jurisdiction  for  tbo  purpose  of 
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procurtne  him  to  be  aireiited  in  cWil 
process  18  actionable,  thouj^h  the  debt 
for  vhich  he  is  arrested  is  justly  due. 
Phelp9  V.  Goddard  and  Bitckccik.  60 


Conveyance. 

See  Deed. 


Costs. 

Sec  Travel.    Ejectment 

Upon  the  ^antinj^  of  a  new  trial,  ground- 
ed on  the  discovery  of  material  evi- 
dence, the  Court  will  not  tax  costs 
against  the  adverse  party  from  the  com- 
mencement of  the  suit,  but  merely  those 
costs  which  have  accrued  after  f[rrantin|f 
the  new  trial.  Hogg^  ex  dem-  Hodge*  et 
al.  V.  Wolcott,  141 

See  Amendment    Libel. 

As  a  general  rule,  the  Court  will  not  in 
error  judge  over  the  County  Courts  in 
the  taxation  of  costs.  Hannon  v.  Broome 
and  Son.  4*^ 


County  Court. 

See  Jurisdiction. 

County  Courts  not  empowered  to  compel 
a  puty  under  a  general  rule  to  appear 
and  answer  to  a  new  declaration  filed  on 
affidavit  after  the  files  have  been  lost. 
Xinne  v.  Fiumb.  30 


Covenants. 

The  deed  of  ^feme  covert  must  be  exe- 
cuted and  acknowledged  conformably 
to  the  statutes  of  the  state,  or  certified 
agreeably  to  the  laws  of  the  kingdom, 
&c.  in  which  it  is  executed.  If  not,  the 
covenants  in  such  deed  are  not  binding 
on  the  feme  after  the  decease  of  her 
husband.    Sumner  v.  Wentvsorth,  42 


D 

Decision* 

Decisions  under  various  tax  acts.  To  wit. 

Under  the  surveyor-general's     MiddUcont 
V.  Farvtell.  5 

Under  the  30,000  dollar  tax.  Doe,  ex  dem. 
Mix,  V.  Whitloci.  305 

Under  the  ten  shilling  tax.    Doe  v.  Strong* 

192 

Under   the  Stoeibridge   proprietors'    tax. 
Wentviorth  v.  Allen.  226 

Under  the  FcurjUUi  ditto.  jPowe//  v.  Brma^ 

185 

TO  render  valid  a  sale  of  land  under  the 
act  for  raising  30,000  doLars,  passed 
Novemifer  3d,  1791,  an  attested  copy  of 
the  rate-bill  or  general  list  made  by  the 
selectmen,  and  delivered  to  the  consta- 
ble of  any  incorporated  town,  must  be 
shewn  to  have  been  deposited  with  the 
State  Treasurer  by  the  1st  of  November, 
1793.     Doe,  ex  detn.  Mix,  v.  iVhitUck. 

305 

The  general  list  must  ascertain  all  the 
lands  in  such  town  held  in  severalty, 
and  the  number  of  acres  contained  in 
each  lot,  and  the  range  in  which  it  lies, 
and  the  division  to  which  it  was  drawn 
or  pitched,  and  the  tax  to  be  paid  on 
the  same.    Id.  ib. 

Decision  under  the  act  establishing  the 
division  of  lands  in  the  town  of  Shore-' 
ham,'  Doe,  ex  dem.  Fwbewy  ▼•  Smdth  and 
Barnum'  ^ 

Declaration. 

.See  Scire faciat' 

Objections  to  a  declaration  for  better- 
ments cannot  be  made  in  opposition  to 
the  filing,  but  must  be  made  in  the  com- 
mon cour&e  of  pleading  to  such  decla- 
ration.   Binghain  v.  Smith.  28r 

Deeds. 

The  deed  of  Kfeme  covert  conveying  land 
held  in  her  own  right  must  be  executed 
and  acknowledged  conformably  .t»>  the 
iex  loci  where  the  land  lies.  Mormon 
V.  Taft  and  CogsvtelL  ^      ^ 

.    See  Covenants. 
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Where  the  deed  is  not  merely  the  induce- 
nient  but  the  foundation  of  the  action, 
or  wliere  the  rijfht  of  actirtn  is  not  cre- 
ated by  operation  of  law,  but  by  the  act 
of  the  party,  the  obligation,  »r  any  otlier 
instrument  embracing'  a  contra rt,  must 
be  proferted  in  the  ueciaraJon.   Justin 

When  a  party  declares  in  substance  upon 
a  written  contract,  he  is  not  obhged  to 
•etxfortb  the  exprest»  words  of  the  con- 
tract in  his  (iecbra  Jon.   Morton  v.  IVeiU. 

382 

In  an  action  of  deceit  in  a  contract,  some 
special  damage  ou^^ht  to  be  alleged  in 
the  declaration.    Fisher  v.  Brovon.       405 

If  a  di^claration  contains  a  count  within  the 
jurisdiction  of  the  Couit,  it  will  not  vi- 
tiate ii,  because  the  plaint ifi'  has  added 
a  second  count,  exclustTcly  within  the 
jui'isdiction  of  a  single  magistrate.  Cooi 
V.  Porter,  450 

On  trial  to  the  Jury,  the  Court  will  on 
motion  order  tlie  declaratii»n  amended 
on  payment  of  costs.  HarrU  v.  Xaw- 
rence  et  ai.  162 


Default. 

A  default  entered  on  the  docket  is  not 
conclusive  until  after  the  rising  of  tlie 
Court.    Pear^e  v.  Goddard,  Z76 

Deposition* 

If  the  deponent  is  personally  present  in 
Court,  his  deposition  cannot  be  read. 
Doe,  ex  dem.  Sergeant,  v  Adam*.        197 

It  is  no  objection  to  the  caption  of  a  de- 
position, that  the  attorney  of  the  adverse 
party  was  not  notiiied,  though  living 
within  thirty  miles  of  the  place  of  cap- 
tion.   Heacoekv  Stoddard.  344 

It  is  not  a  connection  .in  a  party's  family 
by  intermarriage  with  his  daughter,  but 
an  interest  in  the  cause,  which  incapa- 
citates a  person  from  writing  or  draw- 
ing up  a  deposition.    Id.  ib. 

A  deposition  illegally  taken  cannot  be  read 
after  the  deponent's  decease,  upon  the 
principle  that  it  is  the  best  evidence 
which  can  now  be  produced,  ^ohnton 
▼.  Clark.  449 


Ejectment. 


E 

Entry. 

Stp  Appellant. 


It  is  a  general  rule  that  travel  and  attend- 
ance shall  be  taxed  fov  aJl  the  derend<* 
ants  in  ejectment.  Bojnton  v.  Kii\j^  dtui 
Bc^ard  ^ 

Nominal  pluintiff  in  ejectment  cannot 
maintain  an  aciion  against  the  sheriff  for 
an  e:icapeuf  delendHnl  comitiitted  on  an 
execution  in  his  name  for  the  damagea 
recovered  and  costs  t'^ixed  in  the  action 
of  ejectment     Chipman  v.  Savijer.      83 

When  he  who  has  the  fee  of  land  allows 
anotherto  erect  buildings  upon  it  under 
a  contract  that  when  the  buildmgs  are 
completed  he  will  either  pay  for  ihem 
or  conve>  the  land  at  his  election,  eject,- 
ment  \xill  lie  upon  ouster  of  the  architee. 
And  if  a  creditor  of  him  who  owns  the 
fee  levies  an  execution  on  the  land,  and 
does  not  include  the  buildings  in  the 
appraisement,  ejectment  will  lie  by  ih6 
creditor  of  the  architee  who  has  levied 
an  execution  on  any  section  of  the  build- 
ings.   £ing  V.  CatUn*  355 

See  Mesne  Profits. 

Evidence. 

See  Comparison  of  hand-writing.  Con- 
cession of  »  party  at  a  former  trial. 
Slander.  Bail.  Heferees.  Warrant. 
Creditor. 

A  woman  divorced  a  vinculo  matrimonii  is 
a  competent  witness  upon  an  indictment 
against  her  former  baron  for  a  forgery 
committed  during  coverture.  State  v. 
y.  N.  B.  36 

In  case  upon  a  written  contract,  it  may  be 
read  in  evidence  to  the  Jurv  if  it  sub- 
stantially comports  with  the  declaration. 
Farnufn  et  al.  v.  Bamum,  et  al.  T2 

Where  a  privity  is  shewn  between  several 
defendants  in  trespass,  the  acts  of  any 
one  of  them  may  be  exhibited  in  evi- 
dence in  proof  of  the  trespass.  Brovgh' 
ton  v.  Ward  and  Wolcott»  137 

Tlie  original  files  of  the  County  Caurt, 
with  the  Clerk's  certificate  of  the  judg- 
ment accompanying  them,  permitted  to 
be  read  in  evidence.    AIUm  v.  Btadle. 

179 

When  the  plaintiff  declaret  upon  a  special 
contract,  and  has  other  counts  for  money 
had  and  received,  and  work  and  labour 
done,  in  his  declaration,  if  the  special 
count  on  demurrer  is  ruled  insufficient, 
on  non  anumpsit  pleaded  to  the  general 
countSi  h«  may  no!t  give  the  special  coPt' 
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tract  in  endencc   iiDd«r   the    general 
eounts.    Culler  v.  Barnet,  ^        182 

An  adminiiirator  of  an  inaane  inteathic 
may  shew  ihe  intestate's  insanity  in  evi- 
dence in  avoidance  of  his  contract*  La- 
zell  V.  Pinnick  and  Matton.  247 

The  deed  of  a  collector  of  a  pn»rictor*» 
tax,  however  it  may  be  worded,  is  not 
even  prima  facie  evidence  of  a  legal  sale 
of  land.  The  proceedings  of  tiie  pro- 
prietors in  tlie  assessment  of  the  tax, 
and  the  collector's  own  acts  in  tlie  levy 
of  it  must  be  first  shewn.  Po%ocll  v. 
Brown.  ^  285 

The  warrant  warhing  the  meeting  of  the 
proprietors  must  be  shewn,  that  the 
Coui-t  may  be  enabled  to  judge  whether 
it  issued  agreeably  to  law.    Id.  286 

If  a  contract  in  writing  mentions  a  sum  in 
dollars  and  cents,  the  Court  will  permit 
it  to  be  shewn  in  evidence  that  the  sum 
was  to  be  paid  in  United Statet  bank  bills, 
this  going  not  to  controvert  but  to  ex- 
plain thrf  contract.  Morton  v.  Well*.  382 

A  plaintiff  cannot  shew  an  express  pro- 
mise to  pay  the  interest  accr\iing  upon 
a  judgment  debt  during  the  suspension 
of  the  execution  by  the  creditor  under 
a  general  count.  Beedle  v.  Grant  and 
Darling.  433 

In  an  action  brought  against  a  aurvivinff 
partner  upon  a  promissory  note  alleged 
to  have  been  sinied  by  the  deceased 
partner  in  his  lite-time  in  the  name  of 
the  firm,  proof  of  his  confession  that  he 
aigned  it  admitted  in  evidence.  Jdanu 
V.  Bromnton*  4s53 


Where  several  trustees  peraonally  attend, 
separate  travel  and  attendance  may  be 
taxed.   Porter  v.  HtuMel  and  Bodret.    35 

It  is  a  general  rule,  thai  traveUnd  attend- 
ance shall  be  taxed,  fur  all  the  defend- 
anta  in  ejectment.  Bojftuon  v-  King  and 
Barnard.  30 


Freehold  Court. 

Proceedings  respecting  it. 

Upon  complaint  brought  upon  the  6th  sec- 
tion of  the  act  to  prevent  forcible  entry 
and  detainer,  it  is  not  necessary  that  the 
magistrate  issuing  the  process  should 
enter  on  the  complaint  a  minute  of  the 
time  of  its  exhibition  AUen^  AdnCr  of 
Allen,  V.  G.  and  y.  Ormtby.  345 

Upon  trial  at  tlie  Supreme  Court,  upon 
appeal  from  a  Freehold  Court,  the  Petit 
Juror's  osth  in  civil  causes  must  be 
administered  to  the  Jur^.    Id.  347 

On  c<''mplaint  by  an  admmtstrator,  under 
the  act  to  prevent  forcible  entry  and  de- 
tainer, the  plaintiff  shall  not  be  estopped 
from  shewing  possession  in  the  intestate 
because  he  has  omitted  to  inventoiy  the 
lands  in  question  in  his  return  of  the 
real  estate  of  the  intestate  to  the  regia- 
txy  of  probate.    Id.  348 
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Execution. 

An  officer  is  empowered  to  set  off  one 
execution  against  another  between  the 
same  parties,  and  both  in  his  hands  at 
the  same  time.    Cuher  v.  PearL  12 

Sheriff  having  two  writs  of  execution  for 
and  againat  the  same  partiea,  may  ex- 
tend upon  the  sanie  parcel  of  land,  with 
specifying  in  Ins  return  distinct  boun« 
daries.  Doe,  ex  dim*  Bafdwin  and  Booths 
V.  Foot  etoL  14 


Fees. 

An  officer  cannot  tax  fees  for  the  return 
of  an  execution  stayed  by  oupertedfaf  in 
a  writ  of  error.    Pitch  ^r.  Sitanton*        28 


Governor's  Rights, 

The  late  Governor  of  Ne^-HampohireU 
rights  of  land  reserved  to  him  by  the 
charters,  are  considered  as  not  held  in 
common  with  the  other  proprietors. 
Doci  tx  dem»  Wentvnrtht  ▼.  Strot^*     196 


H 

Habeas  Corpus. 

A  writ  of  protection  ad  ieaifiamdiem 
Suspends  all  civil  process  againat  the 
subject  of  it  while  coming  to  and  at- 
tending upon  Court,  with  a  reasonable 
time  for  the  witness  to  return  home 
after  the  rising  of  the  Court.  Zx  parte 
Mali  274 
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Indictment. 

Indictment  for  sending  a  written  chal- 
lengfe  to  fight  a  duel  will  not  lie  upon 
the  21st  section  of  the  act  for  the  pu- 
nishment of  certain  inferior  crimes  and 
misdemeanors,  passed  March  4th,  1797. 
State  y,S,S*  180 

On  trial  upon  an  indictment  for  perjury  in 
sweiiring  falsely  to  a  4<iposition,  the 
facts  stated  in  Uie  deposition  appeared 
to  be  true,  but  the  deponent,  after 
making  tiie  deposition,  testiBed  upon 
the  stand  that  they  were  not  true,  the 
prisoner  was  not  estopped  by  his  vt«a 
voce  testimony  from  shewing  the  verity 
of  the  facts  stated  in  the  deposition  in 
his  defence.    Stau  v.  y.  B.  269 

Indictment  for  perjury  quashed  on  motion. 
State  V.  y.  P.  283 

Every  sufficient  indictment  must  set  furtb 
the  day,  month  and  year,  and  in  cases  of 
burglary  ihe  hour  when  tlte  offence  was 
committed,  and  though  another  day  mur 
be  shewn  in  evidence  on  trial,  yet  it 
must  be  a  day  within  the  term  pre- 
scribed by  the  statute  of  limitations,  and 
the  day  set  forth  in  the  indictment  must 
be  also  some  day  within  the  statute 
time,  or  the  indictment  will  be  insuf. 
ficient    State  v.  G.  S.  295 


Insolvent  Estate. 

V  the  administrator  upon  an  estate  repre« 
sented  insolvent,  brings  an  action,  the 
defendant  shall  not  be  estopped  fi'om 
pleading  counter  demands  in  set-off  be- 
cause he  has  exhibited  those  demands 
before  the  commissioners,  whether  such 
demands  have  been  allowed  or  disal- 
lowed. 0lc9tt,  MnCr  of  Oleottt  v.  Mo- 
rey.  198 


the  Peace  have  ooncumnt  jurisdiction. 

Tottng  V.  Sai.dert.  ^    ^  ^ 

County  Courts'  jurisdiction  in  this  instance 

done  away  by  statute.    Id.  9 


Jururs. 

If  a  Juror  is  qualified  by  being  a  free* 
holder  when  put  into  the  box,  his  di- 
vesting himself  of  his  freehold  bcfbre 
drawn  and  summoned  cannot  be  taken 
sdvantage  of  after  verdict,  but  should 
have  been  objected  in  challenge.  Orcuttt 
ex  dem.  Warner,  v.  Carpenter.  250 

If  a  P«:tit  Juror  by  any  intimation  dis- 
closes the  event  of  the  verdict  before  it 
is  delivered  in  Court,  it  will  be  consi- 
dered a  gpross  violation  of  his  olRcial 
oath,  and  the  verdict  will  on  motion  be 
set  aside.   Id.  252 

Upon  trial  at  the  Supreme  Court,  on  ap« 
peal  from  a  Freehold  Court,  the  Petit 
Juror's  oath  in  civil  causes  must  be -ad- 
ministered to  the  Jury.  Mieut  Jdm*r  of 
Aiien,  v.  G.  ami  y.  Ormsby,  347 


Jurisdiction. 

In  civil  causes,  when  the  demand  is  above 
7  dollars  and  under  33  dollars  in  unli- 

Suidated,  and  52  dollars  in  liquidated 
emABds,  County  Courts  «nd  Justices  of 


Lease. 

A  lease  by  the  husband  during  coverture 
of  lands  held  |n  right  of  his  wife,  of 
which  she  had  been  endowed  in  conse- 
quence of  a  prior  marriage,  cannot  enure 
against  the  woman  after  a  divorce  a 
vmeulo  matritwmii,  but  may  be  consi- 
dered m^  modo  io  far  as  to  secure  the 
baron*s  tenant  in  fiis  emblements  upon 
the  determination  of  the  lease  by  the 
divorce.    Gwld  v.  Webtter*  409 


Libel. 

In  a  declaration  for  a  libel,  if  the  plaintifT 
declares  tpur  teguitur  in  hU  nierkis,  tcilket^ 
tlie  minutest  vjiriance  between  the  libel 
ofiered  in  evidence,  and  the  declarhtion, 
will  be  fatal.    Harru  v.  Laurence  et  al. 

156 

In  action  upon  a  libel,  if  plaintifT  recover 
above  seven  dollars  in  the  Coimty  Court, 
and  defendant  appeals  and  plaintifi'  re- 
covers in  the  Supreme  Court  under  se- 
ven dollars,  he  shhll  tax  no  more  costs 
than  damages.    Id,^  164 
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Mesne  Profits. 

In  the  hearing  of  damans  upon  a  defkult 
]£  ejectment,  brought  to  recover  poa- 
session  of  lands  holden  by  the  levy  of 
an  execution,  the  menne  proii's  are  to 
b^  cuTpputed  from  the  dale  uf  the  levy 
of  the  execution,  and  not  from  the  ex- 
piration of  the  ^ix  months  allowed  by 
the  statute  for  the  debtor  to  redeem* 
Xif(/e  V.  y,  and  P,  Meachum,  439 

Miscellaneous. 

On  a  rule  to  shew  cause,  the  Court  will 
not  order  an  attorney  of  the  Court  to 
deliver  to  the  State  Attorney,  for  the 
inspection  of  the  fraud,  any  promissory 
notes  suggested  to  hsve  been  forgt> d, 
"which  had  been  delivered  to  the  attor- 
ney in  the  common  course  of  business 
by  his  client,  suapected  of  committing 
a  forgery.  State  v.  Squiret,  147 


N 


Nolle  prosequi. 

Trtic  State  Attorney's  prerogative  of  en- 
tering a  nolie  prosequi  to  an  indictment 
is  Bii4>ended  while  the  persion  charged 
18  on  trial.  He  cannot  then  enter  with- 
out leave  of  the  Court,  who  will  not 
l^nt  it  if  the  defence  «ippears  to  be 
ample.    Stmte  v.  I.  S.  S.  179 


Overt  Market. 

What  sales  shall  be  considered  to  h^ve 
been  made  in  t/vert  market  in  this  State. 
Meacock  y.  Walker,  •     $41 


Pleadings. 

The  Court  will  not  award  a  repleader 
af'er  jud.(rment  upon  a  material  Issue., 
Page  V.  Walker,  145 

See  Insi'lvent  Estate. 

If  the  subject  matter  of  a  statute  notice 
tmderthe  j'-eneral  issue  could  not  liave- 
been  pleaded  in  bar,  su«  h  matter  may 
be  a\'i>ided  on  trinl  t'M tie  Jury  by  pav(u 
demurrer  to  the  evidc  nee  cftered  in 
support  of  it.    Kiee  v.  l*oUnrd  rt  al     230 

To  plead  several  distinct  farts*  all  tt  nding 
to  one  d'  'ence,  is  no  de'.artnre  in  pUad- 
ing.     Woitdamt  v.  Bumham  233 

III  a  plea  in  bar  to  a  debt  on  a  f^ireign 
judgment,  it  is  necessary  to  aver,  that 
the  judgment  was  recoveted  contrat}  to 
^e  iex  loci.    Id.  ib. 


Practice. 

fl 

It  is  the  practice  for  the  counsel  of  t^e 
plaintiff  to  proceed  in  the  argument 
Mpon  a  special  verdict. 


Notice. 

If  the  subject  matter  of  a  statute  notice 
under  the  general  issue  coidd  not  be 
pleaded  in  bar,  such  matter  may  be 
a.voided  on  trial  to  the  Jury,  by  parol 
demurrer  to  the  evidence.  J^ice  v.  Pol- 
lard  et  al.  ,  232 

The  Court  will  not  trn  trial  order  a  party 
to  produce  inttanter  a  written  instru- 
ment under  the  57th  section  of  the  ju- 
diciary act  i  there  must  be  due  notice. 
.^CQ^ing9  T.  Powert^  .      .  ^^ 


Procedendo. 


Motion  for  writ  of. 


33a 


Process. 


A  deputy  sheriff,  an  inhabitfint  of  a  town, 
is  not  disqualified  from  serving  a  process 
by  wminont  in  favriur  of  the  corpora- 
tion.   Selectmen  of  Windsor  v.  Jacob   24^ 

In  i^n  action  on  the  case  against  the  sheriff 
for  taking  insufficient  bail  upon  mesne 
process,  £he  de^^ndAnt  is  by  tiie  plaintiff 


INDEX. 


4^S 


made  80  fir  privy  te  the  judgmont 
against  the  bail,  that  he  may  in  bU  de* 
fence  take  advantage  of  a  radical  defect 
in  the  process  in  the  4€r./a-  Sherv^ood 
V.  I'eari.  320 


Promissory  Note. 

A  promissory  note  deposited  with  arbitra- 
tors, subject  to  their  indorsement,  to 
the  amount  of  their  award,  is  void. 
DraJ^  V.  Collitu.  79 


Proprietors'  Taxes. 

The  collector  of  a  proprietor's  tax  is  not 
obliged,  in  his  advertisement  for  sale, 
to  annex  to  the  name  of  each  delinquent 
proprietor  such  sum  as  is  assessed  on 
his  right  or  share,  but  may  mention  the 
amount  of  the  tax  on  each  right  gene- 
ralhi  and  then  insert  a  list  of  the  numes 
of  the  delinquents.     fVenttoorth  v.  J/ien. 

226 

The  deed  of  a  collector  of  a  proprietor's 
tax,  however  it  may  be  worded,  is  not 
even  />rirri/j /iiCic  evidence  of  a  Vegal  sale 
of  the  land  The  proceedings  of  the 
proprietors  in  the  assessment  of  the  tax, 
and  the  collector's  own  acts  in  the  levy 
of  it,  must  be  fiist  shewn.  Powell  v 
Brtwn.  285 

The  warrant  warning  the  meeting  of  the 
proprietors  must  be  shewn,  that  the 
Court  may  be  cn»blt*d  tr>  judg^  whether 
it  issued  agreeably  to  law.    Id.        286 


Q 

Qui  tarn. 


The  record  of  a  voluntary  coi^ession  be- 
fore a  Justice,  and  payment  of  the 
whole  penalty,  may  be  pleaded  in  bar 
to  an  action  qui  tain*  Bafnilton^  qui  tarn, 
V.  Williame.  15 


R 

l^ate.bilL 


See  Decisions. 


The  rate -bill  necessaiy  to  be  produced  to 
maintain  a  title  uncier  the  30,000  dollar 
tax.    jMixy,Whitloci.  30 


Recaption* 

A  person  loaning  a  horse,  which  is  eloign- 
ed and  s  Id  by  the  borrower,  has  a  right 
to  recapture,  provided  it  be  done  with- 
out breach  of  the  peace.     Keacock  v. 


Walker. 


358 


A  person  may  recapture  his  own  property 
in  such  manner  as  may  constitute  a  tres- 
pass.    Id.  ^43 


Recognisance. 

See  Action. 

Upon  a  recognisance  to  prosecute  a  writ 
of  error  taken  under  the  statute  of  1791, 
where,  upon  nonsuit  and  complaint* 
execution  has  issued  tor'  12  per  cent, 
interest  and  costs,  and  has  been  re- 
turned satisfied,  altliough  the  original 
execution  is  not  purchased  out,  the 
Court  will  chancer  the  {>enalty  to  a  sum 
merely  nominal.    Jartxe^  v.  Smith.     128 

The  extra  ex|iense  in  procuring  witnesses 
and  employing  counsel,  the  time  spent 
and  money  neces.sarily  expended  in  de- 
fending a  suit,  aside  of  the  fee  hi  il^  aie 
not  comprehended  in  the  term  **  inter- 
vening damages,"  inserted  in  the  re- 
cognisance n>r  a  review.  Peascly  ▼■ 
Bucknuntter.  264 

In  issuing  a  writ  of  audita  f/uerela,  the 
Judge  taking  the  recognisance  must 
in>Jce  record  of  ihe  same  ;  but  it  is  suffi- 
cient that  he  minutes  on  suih  writ* 
"  that  A  B,  &c.  recognised  to  the  defend- 
ant in  the  sum  of  —  dollars,  to  prosecute 
the  above  writ  to  effect,  before,"  &c. 
Taft  V.  Tharfi*t  Executor*.  291 


Referees. 

Upon  objection  to  the  acceptance  of 
the  report  of  referees,  the  Court  will 
only  hear  evidence  relative  to  corrup- 
tion in  the  referees,  or  misconduct  in 
their  not  following  the  rule,  either  by 
neglecting  to  notify  or  hear  the  parties, 
or  their  taking  into  consideration  mat- 
ters not  submitted  to  them.    Webber  v 

.   /vM.  441 
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Regulse  Generales. 


Re^ulae  Generales. 


2. 16. 479 


Scire  facias. 

In  scire  faciat  against  administrator,  to 
shew  cause  why  execution  should  not 
issue  de  BonU  propriUt  it  is  not  necessary 
to  allef^e  especially  that  defendant  is 
administrator,  or  that  ht  has  assets. 
Ditnond*t  Executors  v.  Alien,  10 

Writ  of  9Ci,  fa.  returnable  to  the  County 
Court  must  be  ^gn^l  by  a  Judg^  or 
the  Clerk  of  the  Court,  and  cannot  be 
signed  by  a  Justice  of  the  Peace.  Sher" 
vfood  V.  Pearl,  319 

May  issue  as  an  attachment  Dreaeurer  9J 
the  State  v.  Jidoore  et  oL  329 


Service. 

Alter  an  appearance  and  imparlance,  all 
defects  in  personal  serrice  are  cured. 
m>it  et  aL  r.  Sheldon,  301 

Sheriff. 

See  Execution.    Fees. 

Nominal  plaintiflT  in  ejectment  cannot 
maintain  an  action  against  the  sheriff 
Ibr  an  escape  of  defendant  committed 
on  an  execution  in  his  name  fur  the  da- 
mages and  costs  recorered  in  the  ac- 
tion of  ejectment.    Chipman  v,  Savyer. 

Slierlff,  as  keeper  of  the  priaon,  to  which 
is  committed  a  debtor  taken  in  execu- 
tion in  another  County,  not  liable  for  a 
negligent  escape.    1(1.  104 

See  Bail.   Bail-bond. 

A  deputy-sheriff,  an  inhabitant  of  a  town, 
is^  not  disqualified  from  serving  a  process 
by  summons  in  favour  of  the  corpora- 
tion.   Selectmen  of  Windeor    v.  yacob, 

241 

A  sherifTs  return  of  a  vendue  sale  for 
the  non-payment  of  what  is  commonly 
called  the  ten  shilling  Ux,  is  illegal  if  it 
states  that  he  has  located  more  land  in 
any  one  section  of  the  township  than 


that  quantity  ibr  which  the  foweat  biJ' 

der  offered  to  pay  the  tax  on  that  parti* 
cular  section.  X>oe»  car  dem,  Wentvfrthp^ 
T.  E.  and  I.  Strong,  191 

Slander. 

The  truth  of  the  words  spoken  cannot  be 
riven  in  evidence  under  the  general 
Msutt  in  an  action  fer  slanderous  words. 
Barru  v.  Webb*  17 

Statutes. 

Statutes  of  the  State  referred  to  or  inter- 
preted, to  wit, 

Vermont  Stat,  vol  1.  p.  71.  •.  44»  45.  3, 4 

vol.  2.  p.  315.  5 

vol.  1.  p.  169.  S 

vol.  1.  p.  101.  9 

vol.  2.  p.  19.  15 

vol.  1.  p.  60.  s.  19.  22 

vol.  1.  p.  61.  a.  24.  ib. 

vol.  1.  p.  51.  23 

vol.  1.  p.  ST.  28 

vol.  1.  p.  387.  ib. 

vol.  2.  p.  237.  31 

Act  passed  November  7,  A.  D.  1800.  39 

Laws  of  the  United  Siatee,  vol.  11.  p.  56.  44 

Vermont  Stat.  vol.  1 .  p.  95.  s.  9a  48 

vol.  1.  p.  95.  49 

vol.  1.  p.  195.  8. 12.  51 

vol.  1.  p,  195.  S^ 

Kevt'ffamfiehire  Stat.  p.  19.  ib. 

FcrmoN/Stat.  vol.  1.  p.  195.  s.  13.  ST 

vol.  1  p.  144    Act  passed 

March  10th,  1797.  90 

HaraeilU  edit  p.  275.  91 

vol  1.  p.  90.  93 

vol.  1.  p.  68,69.  94 

voL  1.  p.  280.  95 

vol.  1.  p.  68.  97 

vol.  1.  p.  283.  s.  la  98 

vol.2,  p.  409.  s.  11.  99 

vol.  1.  p.  195.  103 

Bameirs  edit.  p.  17a  109 

vol.  1.  p.  176.  s.  20.  110 

vol.  1.  p.  341.  123 

vol.  1.  p.  83.  s.  7S.  132 

vol.  1.  p.  sr,  133 

JRevieed  Stsii,  p  617.  Fay*e  edit.  134 

Vermont  Stat.  HartaelP*  edit.  p.  288.  ih. 

vol.  I.  p.  92.  140 

vol  L  p.  236,  237.  141 

vol.  1.  p.  97.  144 
vol  1.  p  33.  art.  x.   149, 150 

vol.  1.  p.  334.  150 

vol.  1.  p.  94.  165 

vol.  2.  p  74.  8. 51.  173 

vol.  1.  p.  365.  180 
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vxl.  Up.  3ir.  192 

Tol.  2.  p.  220, 22L  195 

vol.  1.  p.  15^^157.  204 

vol.  1  p.  92.  210 

vol.  1.  p.  95.  215 

vol  1.  p.  280.  284.  218 

vol.  2.  p.  317,  229 

vol.  1  p.  61.  242 

vol.  1.  p.  452.  243 

vol.  I.  p.  77.  252 

vol.  1.  p.  79.  253 

vol  1  p.  409.  ib. 

vol.  1.  p.  337.  261 

vol  1.  p.  54.  267 

vol  1.  p.  77.  272 

vol  1.  p  56.  B.  7.  282 

vol  2.  p.  405.  283 

vol.  2.  p.  414.  284 

vol.  1.  p.  209.  287 

vol- 1-  p.  S7f  58.  292 

vol.  1.  p.  71.  293 

vol.  2.  p.  406.  296 

vol.  1.  p.  74.  S12 

ffoMVj,  edit  p.  171.  315 

.ffofw.  edit.  p.  23.  321 

Jffara.  edit  p.  212.  335 

JSam.  edit  p.  281.  ^6 

vol.  1.  p.  S7.  89.  344 

vol.  1.  p.  215.  346 
vol.  1.  p.  189.   JSTocv.  edit 

p.  32.  364 

vol  1.  p.  323.  366 

vol.  1.  p.  321.  368 

vol.  I.  p.  57.  373 

vol.  1.  p.  55.  374 

vol.  1.  p.  75.  375 

vol.  I.  p.  179-  379 

vol.  1.  p.  821.  438 

vol.  1.  p.  342.  466 


Tender. 

To  make  a  tender  good,  the  party  must  it 
the  latest  time  on  the  laat  day  of  the 
term  of  the  conti'act,  before  the  aim 
sets,  proceed  to  the  dwellinj^-hduse  or 
other  usual  place  of  abode  of  him  to 
whom  the  tender  is  to  be  made,  if  no 
otlier  fjlace  be  provided  by  the  contract, 
and  there  produce  the  money  or  goods, 
and  oficr  to  comply  with  the  contract. 
But  if  the  adverse  party  be  absent,  or 
refuse  when  present  to  receive  the  mo- 
4iey  or  piods,  or  is  incapable  of  per- 
forming the  contract,  he  need  not  count 
the  money  or  particularly  display  the 
goods,  if  he  can  shew  otherwise  that  he 
tendered  to  the  ajnountt  Morton  v. 
mils,  386 


TraveL 

It  is  a  general  rule,  that  travel  and  at* 
tendance  shall  be  taxed  for  all  the  de- 
fendants in  ejectment  UojfUon  v.  Xir\g^ 
and  Barnard,  35 


Trial,  New. 


Where  a  new  action  is  not  barred  by  the 
statute,  the  Court  will  not  readily  graiC 
a  new  trial  because  the  Jury  have  not 
pursued  the  direction  of  the  Judge^t 
charge.  Smith  v.  Hubbard  and  M*Withjf» 

143 

On  motion  for  a  new  trial  because  the 
verdict  is  against  law  and  the  directloQ 
of  the  Court,  if  it  appears  that  there 
were  matters  in  fact  as  well  as  law  under 
the  consideration  of  the  Jury,  and  that 
if  the  Jury  found  the  facts  one  way  they 
had  applied  the  law  correctly,  the  Couit 
will  not  attempt  to  discuss  the  motives 
to  the  verdict,  but  as  a  general  rule  will 
presume  the  verdict  to  oe  correct.     Id. 

14ft 

Motion  for  a  new  trial  because  one  Judge 
sat  alone  in  the  hearing  to  the  Jury, 
and  another  member  of  the  Court  was 
not  interested  or  had  been  counsel  for 
either  party  in  the  cause.  Colony  v. 
Sathamay,  281 

See  Action. 

In  an  indictment  for  forgery  and  verdict 
guilty,  the  Court  will  not  grant  a  new 
trial  on  motion  grounded  on>the  disco* 
very  of  new  and  material  evidence,  bc'- 
cause  the  delinquent's  wife  has  since 
verdict  confessed  that  she  perpetrated 
the  fact  without  her  husband's  privity. 
State  V.  y  W.  417 

The  Court  will  not  grant  a  new  trial  for 
the  recent  discovery  of  material  evi- 
dence,  the  motion  being  supported  by 
the  single  affidavit  of  the  party,  or  him 
in  interest,  the  motion  must  l>e  accom- 
panied with  the  affidavit  of  the  wit- 
nesses recently  discovered.  Wtbber  v. 
/m«.  443 

Trustees. 

Several  trustees  with  distinct  interests 
cannot  be  joined  in  the  same  writ.  At- 
hinton  v.  Minor  et  at.  122 

Where  several  trustees  personally  attend, 
separate  trftvel  and  ftttpndaiK*e  may  be 
taxed.    Porter  y.  RuKtl  and  Hodges.     "5 
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Verdict. 

if  a  l^etit  Juror  by  any  ititimatimi  discloses 
the  event  of  the  vercHct  before  it  is  de- 
livered in  Couit,  It  wili  be  considered  a 
gross  violatitin  of  his  oliicial  duty,  and 
the  verdict  on  motion  will  be  set  a^ide. 
Orattt  V.  Carpenter.  252 

It  will  be  no  cause  for  settings  aside  a  ver- 
dict, that  two  defendants  in  <t  proper 
action  of  tort  joined  in  pteading  the 
^noral  issue,  and  \he  Jury  fimnd  one 
^uiliy  aiul  excu  ip.ited  the  oUier.  f Fright 
V.  Ctfoper  and  Toutey.  425 


w 

Warrant. 

A  warrant  to  apprehend  a  person  charged 
with  a  crime  upon  tiie  complaint  of  a 
private  informer,  cannot  legally  issue 
without  oatii  made  by  the  compUinant, 
though  the  complaint  and  the  eafiai  recite 
it  wis  under  oath,  yet  nothing  sliort  of  the 
magistratr's  certiticate  can' be  sufficient 
evidence  that  the  oath  was  adminis- 
Ifcted.    State  v.  y  JSf.  44^ 


Witness* 

See  Evidence. 

In  trover  for  a  chatul  loaned  br  the  plain-' 
tiif  to  i)is  son,  und  eloigned  from  the 
jrouth  by  a  swindling  contract,  the  son 
IS  inudimssiihle  as  a  witness  on  the  part 
of  the  plauitiii.   Pierce  y.HindidalL  153 

On  an  indictment  tor  forgery  under  the 
IdUi  seotiun  of  the  act  for  the  punish- 
ment of  certain  capital  and  other  high 
crimi-s  and  misdemeanors,  the  promisor 
of  a  note  found  by  the  Grand  Jury  to 
have  been  forged,  cannot  be  admitted  as 
a  wiUiesi.    State  v.  A'  W,  200 


Writ  of  Protection. 

A  writ  of  nrotection  ad  tettijieatidufn  sas- 
pends  all  civil  process  against  the  sub- 
ject of  it,  while  coming  lo  and  attend- 
ing upon  Court,  With  a  reasonable  time 
for  the  wiuiess  to  return  home  after  the 
rising  of  the  Court.  ExparuMaU,  274 


Writ  of  Sci;  fa. 


SeeSci.  fiu 
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